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April 6, 2007

Mr. Geoffrey E. Lyle

Section Supervisor,

Business Taxes Committee Section
State Board of Equalization

450 N St., MIC: 50

Sacramento, CA 95814

Re: Interested Party Proceeding — Regulations 1803 and 1802. (Sales negotiated

in State and fulfilled by shipment from out of state.)

Dear Mr. Lyle:

This letter responds to the Board Staff’s March 13, 2007 Second Discussion Paper on the
above subject, and the March 22 Interested Party Meeting held in Sacramento that
followed. The primary substantive issue concerns whether the legal incidence of the
Bradley-Burns sales tax is on the conduct of sales activities in the taxing jurisdiction
within the meaning of RTC Sections 7202 and 7205 (and most of the BOE Regulations
interpreting those provisions), without regard to where the “sale” might have been
completed for commercial and state sales tax law purposes.

A major procedural issue concerns whether the Board Staff’s Discussion Papers are
correct in implying that clarifying the current regulations refroactively as requested

would also necessarily require full retroactive correction of all the other outstanding
claims involving whether Bradley-Burns sales tax applies to the transactions now at issue
before the Board Members in Cities of Los Angeles and San Jose , Case ID 04-009. None
of the other similar cases have yet been presented to the Board Members, and therefore,
consideration of their disposition under Section 7209 of the Revenue and Taxation Code
in this Interested Party proceeding would appear to be both premature and unnecessary.
Neither Discussion Paper addressed this concern.

Introduction

MuniServices LLC (“MSLLC”) contends that the initial Board Regulations implementing
the Bradley-Burns statute in 1956 conclusively sourced local revenues from “exercise of
the privilege of selling personal property” to the “place of business” where the exercise
occurred, without regard to where title or ownership passed. These regulations were
altered retroactively by the Board in 1970 and 1971 without statutory authority in an
unlawful attempt to cause the sales at issue to be subject to the Bradley-Burns use tax
rather than the sales tax. These drastic changes cansed revenues to be distributed through
county pools, rather than directly to the jurisdiction where the place of business that
originated the sales was located. Thus, local revenues that had been distributed to many
jurisdictions directly were shified to formula distribution through county pools overnight.



In 1956, and today, California’s state sales tax and its commercial law (since 1965 the
Uniform Commercial Code (“CUCC”), but previously the Uniform Sales Act (“USA”),
former Civil Code Sections 1721, et seq., determined the time and place of sale with
regard to where and when the “property” (“ownership™ or “titie”) in the tangible personal
property sold transferred to the purchaser seller. The state sales tax under RTC Section
6051 conditions application of that tax on completion of a transaction “in this state.”

Thus, the commercial law test of where ownership passes has always applied in
determining whether the state sales tax applies. But the “in this state” test does not appear
in RTC sections 7202 and 7205, the Bradley-Burns sales tax statute, either directly or by
cross-reference, and therefore the commercial law test is irrelevant to how the local sales
tax applies. Nevertheless, Board Staff has administered the local tax as if it did since at
least 1986, and probably as early as 1971. (In 1986, this problem was first brought to the
attention of the Board by a reallocation request which is still outstanding and undecided.)

The Appealing Cities in Cities of Los Angeles and San Jose, claim that the Bradley-
Burns statute does not incorporate a geographic “place of sale” test based on commercial
law, because it has always contained a “conclusive presumption” that Bradley-Burns
sales tax revenues are to be sourced to the place of business where the sales orders are
taken or negotiated. (See 1956 version of present 18 Cal. Code Regs. Section 1802!
attached as Exhibit A-1, originally numbered as Regulation 2202.)

The Appealing Cities also contend that the Bradley-Burns statute was intentionally
drafted in this manner, because the cities, whose authority to adopt city business license
or sales taxes preceded enactment of the Bradley-Burns statute, were concerned that there
be no “leakage” of revenue under the new statute similar to that suffered under the
existing ordinances which, in most cases, exempted sales delivered outside the taxing
jurisdiction. That exemption provided a level local tax environment and protecied taxed
city retailers from untaxed suburban competition. (See 1956 bulletins describing Bradley-
Burns issued by the League of California Cities (“League”) and the County Supervisors
Association of California (“CSAC”) attached as Exhibits B-1 and B-2.)

The Petitioners also contend that Regulation 2203, as first adopted in 1956, was
administered to recognize the “conclusive presumption” adopted in Regulation 2202 that
Bradley-Burns revenues were to be sourced o the retailer’s California “place of
business” where sales were negotiated or orders taken. When adopted and until revised in
1970, Regulation 2203 contained a cross-reference to Regulation 2015 (Ruling 55), the
predecessor of present Regulation 1620. (See 1956 version of present Regulation 1803
attached as Exhibit A-2 and originally numbered Regulation 2203.) Regulation 2015
included precise language that sales tax applied to the type of transaction at issue in this
proceeding. (See 1956 version of present Regulation 1620 attached as Exhibit A-3 and
originally numbered Regulation 2015, subdivision A. 2. (a) (1).)

|
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At that time, most sales of this type that were delivered from out of state to a California
purchaser were subject to the state sales tax. The case law, as exemplified by Diebold v.
State Board of Equalization (1959) 168 Cal App. 2d 628, used a facts-and-circumstances
test to determine where ownership transferred under the USA and placed the burden of
proof squarely on the taxpayer to prove that the sales tax did not apply, when the
negotiations occurred at a fixed place of business in California. (See 1961 version of
present Regulation 1628, attached as Exhibit A-4 and originally numbered Regulation
2028.) In 1965, that regulation was strengthened to require such proof to be “clear and
convincing.” (See 1965 version of present Regulation 1628 attached as Exhibit A-5 and

numbered Regulation 2028.)

Because this heavy burden of proof could not often be met conveniently by taxpayers
they usually paid the state as well as the Bradley-Burns sales tax during the period 1956-
19710n this type of transaction. Only in late 1971 was Regulation 2028 renumbered as
Regulation 1628 and the present provisions included in if, particularly subdivision 1628
(b) (3) (D) which shifted the “default” rule for determining which tax applies for state
purposes to “use” tax. (See 1971 version of Regulation 1628 attached as Exhibit A-6.) In
1970, the previous cross-reference to Regulation 2015 (Ruling 55) in Regulation 2203
was also dropped when both regulations were revised and renumbered as Regutations
1620 and 1803, respectively. (See Exhibits A-7 and A-8.) The latter change removed any
reference that sales tax applied to this type of transaction from the Bradley-Burns
Regulations. At the same time, the requirement was added to renumbered Regulation
1802 (from Regulation 2202) (a) (3) that local sales tax applied to this type of sale only if
title passed in California (See Exhibit A-8), a direct repudiation of the 1956 agreement
reflected in Exhibit A-1.

The cumulative effect of revising and renumbering the original governing regulations in
the period 1970-71 was to attempt to “flip” them to be subject to use taxes rather than
sales taxes for both Bradley-Burns and state purposes. This effort fails without question
for Bradley-Burns purposes, because there is no statutory authority for it

Board Staff has claimed that the Appealing Cities have no corroboration for this account
of the early history of the Bradiey-Burns tax, but that defense also fails. After
California’s enactment of the Uniform Commercial Code in 1963, RTC Section 6010.5
was adopted in 1965 to establish a “geographic-passage-of-title” rule based on physical
location of the property at the time of the sale for the state sales tax, because there was
concern that in-state transactions might be exempted by passing ownership via a transfer
of documents of title outside California under the newly enacted CUCC. This problem

? These efforts also failed for state tax purposes, because they were not grounded on any related statutory
change and were contrary to RTC Section 6091 which places the burden of proof on the taxpayer to prove
that state sales tax does not apply. (See, Diebold v. State Board of Equalization, gupra, p.2; CUCC section
2401, which went into effect in 1965, is also contrary to the sweeping change reflected in Regulation
subdivision 1628 (b) (3) (D), because it permits passage of bare legal title without ownership to be used as
a regulatory test in certain areas of “public law,” only where such had previously been the case. However, it
was not until 1971 that subdivision 1628 (b) (3) (D) separated ownership from passage of legal title ina
manner not coniemplated by the CUCC and not permissible under the parallel definitions of “sale”
contained in CUCC section 2106 and RTC section 6006 (a).
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was addressed in RTC section 6010.5 by stating that sales ocourred for state sales tax
purposes where the property was located at the time ownership passed. This provision
expressly excluded both “Parts 1.5 and 1.6,” the Bradley-Burns and the Transactions Tax
statutes from it with the approval of the State Board of Equalization.® Therefore, it is
clear that the Board must have been administering the Bradley-Burns sales tax in 1965 on
the understanding that the place where ownership or “title” transferred was irrelevant.
(See legiglative history of RTC Section 6010.5 attached as Exhibit C-1 through C-3.)

That was what Regulation 2202 (a) stated (See Exhibit A-1), and when Regulation 2028
was renumbered and revised in 1971, (See Exhibit A-6), subdivision 1628 (b) (4) also
stated that the place where title passed was irrelevant to the Bradley-Burns sales tax.

In fact this understanding was entirely consistent with the language of both Regulations

2202 and 2203, as they were originally adopted in 1956 and remained essentially
unchanged until 1970. (See Exhibits A-1, A-2, A-8, and A-9.)

Board Staff’s Allegations Rebutted

The Board’s Second Discussion Paper contains several allegations that are incorrect and
require rebuttal. The rebuttals are as follows:

1. Present Regulation 1803 is incorrect in requiring the Bradley-Burns use tax to
apply if the State use tax applies. The County and City ordinances are
independent of the State sales and use tax statute, and the Bradley-Bumns
statuie specifically excludes the State use tax statute. (See RTC subsection
7203 (e).) The county and the city use tax provisions also contain exemptions
from the use tax if the local sales tax applies. See RTC subsections 7202 (h)
(5) and 7203 (c). Therefore, the Bradley-Burns sales tax must be applied first
to determine whether it applies. If it does, the local use tax cannot apply.

2. The case law regarding where 2 sale occurs for state tax purposes and
Regulation 2028 (renumbered Regulation 1628 in 1971} support MSLLC’s
interpretation that the type of transactions at issue in this proceeding were
normally treated as subject to sales tax by the Board’s regulations during the
16-year period from 1956 through 1971, unless the taxpayer could provide,
first detailed proof, and later “clear and convincing” evidence to the contrary.

{See Exhibits A-4 through A-6.)

3. Ininterpreting whether the Bradley-Burms sales tax applies, the local
ordinances and the Bradley-Burns statute govern. There is no statutory

3 RTC Section 6010.5 reads as follows:

“Place pf Sale. For the purposes of this part [1], the place of the sale or purchase of tangible
personal property is the place where the property is physically located at the time the act
constituting the sale or purchase, as defined in this part [1] takes place.” [Italics supplied.]

@Mumslsnwces




language that requires the state sales tax to govern whether the Bradley-Burmns
sales tax applies, and there is both statutory and regulatory language that
exempts Bradley-Burns from the “place of sale” rules for State sales tax.

(See, RTC Section 6010.5 and Regulation 1628 (b) (4).)

. The provisions of Regnlation 1628 (b) (3) are applicable in determining
whether transportation charges are taxable for both state and Bradley-Burns
sales taxes, because RTC Section 7205 provides that the state treatment of
such charges will govern for Bradley-Burns purposes. The policy behind this
rule was that the principal sponsors of Bradley-Burns wanted the local tax
base to match the state base exactly in order to reduce the local tax
compliance difficulties retailers had experienced with the diverse rates and
exemptions of the pre-Bradley-Burns city ordinances.

. The proposed clarifications for Regulations 1802 and 1803 would not require
the retailers to address compliance issues that they do not already face. Their
submission suggests, that a few may not now be complying with the current
origin-based Bradley-Burns sales tax, even for transactions that transfer
ownership in California.

. The specific revenue losses anticipated by CSAC are based on a flawed 1996
study of that issue by Board Staff. The notion that the City of Los Angeles
would lose approximately § 1 MM of revenue from the proposed changes is
ludicrous. That study also does not take into account the county one-quarter
percent tax which is the principal source of Bradley-Burns revenue for
counties. Therefore, its specific “winners and losers™ predictions are
misleading and should be ignored. The counties were also badly misled in
1996 on this issue, because they opposed the settlement proposal before the
Business Taxes Committee at that time under the misapprehension that
counties as a whole would be substantial net losers under it. That cannot be

cotrect,

. Staff should assess the potential impacts of the proposed changes in
conjunction with qualified representatives of local government. Management
of the necessary corrections of all past misallocations that are still pending and
the transition to applying the Bradley-Burns statute and ordinances to this type
of transaction should be conducted separately from this regulatory proceeding
and in a fair, efficient and equitable manner that reflects the Board’s
obligations under the Bradley-Burns contract and RTC Sections 7209 and
7204. The only corrections necessary to consider concurrently with this
proceeding are limited to those that would be required to dispose of the ruling
in Cities of Los Angeles and San Jose that was taken under submission

pending this regulatory proceeding,
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The Proposed Amendments

The proposed amendments to both Regulations 1802 and 1803 are intended to conform
them to the agreement reached in March of 1956 that if a local place of business
“participated” in a sale by taking the order or negotiating the sale, a “conclusive
presumption” would be apply that the sale occurred there. The only exception was to be
that the state rule governing where a sale occurs for transportation charge inclusion
purposes would also apply in calculating Bradley-Burns taxes, as required by RTC
Section 7205 (a). This treatment was then provided in Regulation 2203 (now Regulation
1803, as renumbered and revised in 1970.) The proposal for Regulation 1802 (a) (3)
eliminates only the wording that added an in-state-title-passage test that was contrary to
RTC Section 7202 and the local ordinances which do not incorporate the “in this state”
language that appears in RTC Section 6051, the state sales tax statute.

At the second interested party meeting, Board Staff suggested only that: i.} the current
definition of “participation” used in practice be made more specific in the regulation
draft to prevent insubstantial activities from meeting that definition; and ii.) leasing
transactions be excluded from being affected one way or the other by these clarifications.
Language and a transition rule have been added to the clarifying amendments provided in
Exhibit D as suggested by Staff.

Technical Discussion

I. Sales Tax General Bulletin 52-5

The express language of the Bulletin reflects that the purpose of the mling
was to apply the geographic title passage test to define the “in this state”
requirement of the state sales tax contained in RTC section 6051. Netther
Ruling 55 nor Regulation 2015 was revised in light of the ruling, so it is
incorrect to interpret it as applicable to the Bradley-Burmns sales tax or for any
purpose other than locating the place of sale for state sales tax purposes. By
its own terms, the ruling has no relevance to how the Bradley-Burns sales tax
applies, because there is no statutory requirement that the incidence of the
state sales tax also govern for Bradley-Burns sales tax purposes. In fact,
Exhibit A-1 indicates clearly that Board Staff and the State Attorney General
agreed in 1956 that the incidence of the local tax was “‘conclusively
presumed” to be at the place of fusiness where the sales activities were
conducted.

It is also very clear that a 1952 staff interpretation of Ruling 55 cannot alter
the intent and meaning of the independent Bradley-Burns sales tax statute
enacted three years later. Nor can it alter the “conclusive presumption”
prq'ovided in RTC Section 7205, as reflected in the initial and later versions of
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Regulation 2202 that participation in a sales tax transaction sources the local
tax to the place of business where the participation occurs. That rule remained
in effect, until Regulation section 2202 was amended in 1970 and renumbered
as 1802, to include present subdivision (a) (3), which added an in-state title
passage rule for the first time as a condition for applying the Bradley-Bums
sales tax. There was no statutory authority to make that change, and therefore,
it has always been invalid.

Ruling 55 (also known as Regulation 2015)

The 1956 cross-reference to “Ruling 55 or Regulation 2015 (not “2105™ as
stated) in subsection (a) of Regulation 2203) contains no reference to Sales
Tax Bulletin 52-5 or to the “title” passage rule that Board Staff now claims to
have been automatically incorporated under staff policy in Regulation 2015, If
that had actually been the case, there would have been no reason to add the
extensive references to title passage that appear in state sales tax regulations
1620 and 1628 (b) (3) (D) and in Bradley-Burns Regulation 1802 (a) (3) in
1970 and 1971.

The primary function of Ruling 55 and Regulation 2015 was how the federal
COnStlt‘thIOIl s negative (“dormant™) commerce clause had been interpreted to
apply to state and local sales taxes. These rules apply across-the-board to both
state and local tax measures. Without another purpose in mind, there would
have been no reason to add the cross reference to these authorities in
Regulation 1803, because federal constitutional considerations will always be
applicable to a local sales tax.

Therefore, the presence of language denying an explicit title passage rule in
Regulation 2015 was probably the reason for the cross reference. Subdivision
A, 2. (&) (1) thereof indicates unambiguously that the state sales tax applies to
transactions of the sort involved here. No reference to passage of title appears
in. the body of the regulation at all, because the possible constitutional
significance of such a rule had been removed by the decision of the U. 8.
Supreme Court in Norton Co. v. Dep’t of Revenue of the State of I1l. (1950)
340 U. S. 534, That opinion permitted Illinois to impose its privilege tax on
conducting sales activities at a permanent place of business in the state, even
though ownership or ftitle to the goods sold usually passed on shipment from
Ilinois. Thus, the U. S. Supreme Court’s ruling in Norton directly supports
the appealing cities’ position in this proceeding.

We must also bear in mind that no geographic title passage rule had been
included in the sourcing rules adopted in Regulation 2202 some six weeks
eatlier, and that the general rule is that regulations adopted
contemporaneousty are to be harmonized to the extent possible, in interpreting
th{ir meaning. As indicated previously, inclusion of a title passage test in

|
@MUNISEFMCES



Regulation 2203 may also have been intended only to supply technical
regulatory support for the statutory requirement in RTC Section 7205 (a) that
the treatment of freight charges for state purposes control those for Bradley-
Burns purposes.

. The Diebold Case.

The leading California precedent on place of sale is Diebold, supra, , which is
cited as authoritative in the Board’s Business Taxes Guide, v. 1, p.1078
(2004-1) under RTC Section 6051. Board Legal Staff has claimed to rely on
that case for years in interpreting when and where the Bradley-Burns sales tax
applies. It applies a facts and circumstances approach based un the underlying
commercial law governing where a sale is completed.

Nonetheless, Staff has carefully avoided any detailed discussion of that
opinion in both Discussion Papers becanse it clearly does not support the
“bright-line’ test they seek to apply to Bradley-Burns sales under CUCC
subdivisions 2401 (1)~(4), as interpreted by Regulation 1628 (b) (3) (D).

The facts in Diebold were similar to those in Cities of Los Angeles and San
Jose in that the Taxpayer had permanent places of business in California that
originated sales to California purchasers that were fulfilled by shipment
directly to the purchasers. Although the case was decided after Bradley-Burns
was adopted, the periods involved appear to have preceded April 1, 1956 when
it went into effect. The opinion never mentions city sales taxes and analyzes
the transactions at issue based upon the terms of the governing contracts or
invoices and related facts. One set, the so-called “bank agreements,” was
determined to constituie “delivery” contracts under the USA, Civ. Code
Section 1739 (5), only because they provided, inter alia, that the retailer was to
pay the shipping costs. Another set of three contracts was determined to
transfer ownership of the property outside California, becanse they indicated
that “title” was to pass upon shipment from Ohio and the USA, Civ. Code
Section 1739 equated that term with the “property” meaning full ownership. It
was held that the sales tax could not be applied to these sales, presumably
because they did not occur “in this state” under RTC Section 6051, and the use
tax was not at issue.

The third set of agreements provided that the Taxpayer refained “title” as
security until payment in full had been received, and the facts indicated that
installments remained to be paid after delivery had occurred in California.
These transactions were held to be subject to the sales tax because the Court
determined that possession had transferred in California, not upon shipment in
Ohio. RTC Section 6006 (e) still states that such transfers of “possession”
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constitute taxable “sales” for California sales tax purposes, but Board Staff
refuses to recognize this statutory rule.*

Thus, Dieboid, the leading California opinion for applying the state sales tax
to shipments from out of state, conducted a detailed analysis of the contracts
and the underlying commercial law to determine where “property” or
ownership of the property transferred. Certain contracts were consirued to
constitute “delivery” contracts, even though they didn’t say so in so many
words or contain any “FOB” terminology, because the taxpayer was unable to
satisfy its burden of proof that the sales tax did not apply.

Therefore the basic methodology used in Diebold is still good law. The only
change mandated by the CUCC is that now the analysis must be performed
under the revolutionary revisions of sales law contained in Division 2 to
determine when the sale process has progressed to a point where it may be
ncluded legally that the purchaser has become the owner of the property and
e seller is entitled to receive or retain payment. Under both the CUCC and,
as exemplified in Diebold the prior USA, this analysis is to be performed on a
step-by-step basis, at least for California state sales tax purposes. There is no
C,Elifomia case law that holds the Legal Staff’s “bright-line test” under CUCC
Seéction 2401 (2) governs characterization of the staie sales tax.

3. Relationship of Repulation 1628 and Regulation 1803.

The statement of substantive law quoted from Ruling 58 in the Second
Discussion Paper seems to be in general agreement with the 1961 version of
Ruling 2028, (Exhibit A-4) which deals with the same subject. However, the
latter does not mention Ruling 58 and therefore appears to have superseded it.
The principal difference between “Ruling 58” as quoted and the 1961 version
of Regulation 2028, as set forth in the 1961 version, may simply be that the
latter stated clearly and extensively that the taxpayer had the burden to prove
where the sale occurred for purposes of determining whether it fook place
before the freight charges had been incurred so that they could be excluded
from the tax base, or after, in which event they could not.. The California
Supreme Court’s 1959 ruling in Select Base Materials v. State Board of
Equalization (1959) 51 C. 2d 640, 645 confirmed that delivery or freight
charges would often have to be subject to tax if the sale occurred afier delivery

* A similar transfer-of-possession rule applies under the definition of taxable “sale” contained in RTC
Section: 6006 (f) for transfers of “title or possession of tangible personal property which has been produced,
fabricated, or printed to the special order of the customer, or of any publication.” Both provisions defining
transfers of “possession or title” as “sales” under RTC Section 6006 (&) and (f) are inconsistent with the
Staff’s current “bright-line test” under CUCC Section 2401 (1)-(4), because that iest fails to recognize
transfers of possession as taxable “sales” and is not based on when and where ownership passes for general
commercial law %urposes. Allocation appeals involving both RTC subdivistons 6006 (e) and (f) are
pending,
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to the purchaser. Diebold recognized that the taxpayer has the burden of proof
that the sales tax does not apply after delivery.

To the extent that Regulation 1802 recognizes that “participation” in sales
activity is central to determining where a sale occurs, it is entirely consistent
with RTC section 7202 which imposes the Bradley-Burns sales tax on
exercising “‘the privilege of making sales at retail.” Without “participation” as
specified in Regulation 1802 (a), there can be no exercise of the activity on
which RTC Section 7202 imposes the tax.

It is incorrect for the Second Discussion Paper to assert, at page 8, that the
place where title or ownership passes for purposes of Regulation 1620 and
1628 is also relevant for purposes of Regulations 1802 and 1803, except to the
extent that the “freight charges” rule of RTC Section 7205 (a) ties their
treatment for Bradley-Burns purposes to the state rule. Nor should it be
overlooked that RTC Section 6010.5 states that placement of the sale at the
physical location of the property when the sale occurs does not apply to Part
1's, Bradley-Burns, but only to Pazt 1, the state sales and use tax.

Rh‘C Section 6010.5 is the statute that Regulation 1628 (b) (4) is based on,
and it was adopted in 1965, nine years after Bradley-Burns went into effect in
1956 and six years before the renumbering and revision of Regulations 2015,
2202, 2203, 2028 had been compieted.

. Relationship of Regulation 1802 (‘“Place_of Sale and Use, etc.”}) and
Regulation 1803 (“Application of Tax.)”

Assuming (without conceding) that the Second Discussion Paper is correct in
claiming that that only Regulation 1803 (and its predecessor, Regulation
2203) and not 1802 (and its predecessor Regulation 2202} interprets RTC
Séctions 7202, and 7203 then it has been invalid since adoption in 1956. This
is because 1t fails to accurately reflect the provisions of those sections.

The ordering rule implicit in both the state and the local sales and use taxes is
that applicability of the sales tax is always to be considered before
applicability of the use tax. RTC Section 6401, and subdivisions (h) (5) of
RTC section 7202 and (¢} of 7203 all state that transactions are exempt from
the use tax under both statutes if the sales tax applies. This is to be expected,
begause the use tax is supposed to “back up” and be complementary to the
sales tax. Another way of saying this is that if the sales tax applies, there is no
need for a use tax and it does not and cannot apply. This firm rule is not
reflected anywhere in present Regulation 1803.

Ndr is there any statutory support for the rule stated in Regulation 1803 that
the Bradley-Burns use tax must apply if the state use tax does. In fact TRC
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section 7203 has always expressly excluded the basic state use tax statute,
RTC Section 6201, from being incorporated by reference in Bradley-Bums.
Thus it is clear that the Bradley-Burns use tax applies only on its own terms
and was never intended by the Legisiature to be governed by state rules.

Issuance of a Seller’s Permit

The type of permit issued for a place of business cannot alone determine the
character of the local tax, because the internal administrative policies
governing issuance of permits are not necessarily reflective of statutory
requirements regarding which type of tax applies. Also, the first sentence in
the second paragraph of this section on page 9 of the Second Discussion Paper
18 incorrect to the extent it implies that negotiating, conducting or managing
the sale process is not sufficient to attract a retail seller’s permit. (See the
broad language requiring registration of “each place of business in this state at
which transactions relating to sales are customarily negotiated . . . .”
Regulation 1699 (a).)

Receipt of Schedules by Out-of-Staie Sellers.

Again, although the schedules issued to refailers subject to the sales tax should
accommodate its accurate reporting, they are strictly administrative and
cannot alter the statutory nature of the tax.

When May Local Tax Revenues Be Reallocated?

To the extent that the Board Members have discretion under RTC Section
7209 to correct incorrect distributions, it should consider exercising that
discretion to make correction in light of the agreed facts in Cities of Los
Angeles and San Jose and the lack of any statutory support for treating the
transactions at issue as subject to Bradley-Bums sales taxes.

Resolution of other pending cases, including the several categories of “Mass
Appeal” cases outlined in the Board Staff’s First Discussion Paper should
await a more accurate estimate of the gross and net amounts of the actual
corrections that would be required and how to make them as creatively and
equitably as possible. The Board should recognize that, as the Bradley-Burns
contractual agent to collect and distribute sales and use tax revenues of all
cities and counties in California, it has an obligation to perform them,
in¢luding those arising under RTC Sections 7204 and 7209, as fully and
equitably as possible.
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5. LAQ Report.

The LAO Report does not mention the type of transaction involved in this
Interested Party Proceeding as being particularly vulnerable to the rebate
contracts described in it. In fact, to MSLLC’s knowledge, none of the
pending Mass Appeal or other claims of the type involved here, including
those arising in Cities of Los Angeles and San Jose, have rebate agreements in
place.

The expansion of the annual volume of transactions subject to the sales tax as
opposed to the use tax is expected to be minimal, in any event. The amounts at
issue in Cities of Los Angeles and San Jose are relatively modest.

MSLLC also believes that the 1996 Board study is not a reliable basis for
calculating the net amounts at issue under the Mass Appeal and related cases
that are still pending Board hearing. The net aggregate adjustment to county
pools predicted by the 1996 BOE study was approximately $ 13.4 MM per
annum. Many of the 895 claims studied at that time involved taxpayers that
are no longer operating in the claiming jurisdictions and for which no
replacement claims have ever been filed. MSLLC’s records indicate that only.
approximately 100 of those businesses are operating in those locations today.

Thus, severe erosion of the original number of continuing claims has occurred
over the intervening 12 years since the figures used in that study were
gathered, and therefore it would be very misleading and highly inaccurate to
multiply the $ 13.4 MM tumes 12 to calculate a net estimated correction
amount under current conditions. °

10. Direct Impact on Retailers.

a. Retroactivity

First, it should be recognized that the liability of retailers affected by
the clarified regulations would not be greater than they now have,
because, by definition, all of them have places of business in
California and are therefore liable to collect and remit the use tax
under the current Board policies regarding this type of sale. The extent
to which Board Staff would be required to make overly intrusive

* 'We also note that even the $ 13.4 MM estimated annual correction amount was only approximately 4.5 %
of the aggregate estimated county pool amount of $ 300 MM for the 1994-95 period. {(See BOE Annual
Report 1994-95; Table 20. The ten percent pool estimate is from other Board estimates. See First
Discussion Papar Regulation 1802 (d) (1), dated January 20, 2007. Since all the claims studied in 1996 are
no longer curreﬂtly valid and have been eroding constantly since 1996, their continuing percentage of the
aggregate annuq'l pools would likely be much less than the 4 to 5 percent estimated for 1994-95,
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inquiries regarding old returns that Board Staff may have allowed to
be destroyed is also a matter for careful consideration.

b. State Variations

It is incorrect that “every other state in the country” taxes this type of
transaction in accordance with the method that California has imposed
since 1971.° Secondly, local taxes are often sourced to the place of
negotiation in order to protect local revenues.’” In any event, the
increase in complexity of the California sales and transactions fax
systems would be marginal only, certainly not enough to cause it to
burden interstate commerce unreasonably, especially since all the
taxpayers involved are understood to have physical nexus in the state.

|

i The complaint that some software systems do not accommodate
sourcing local tax allocations and rates based on the place of

‘ negotiations, as required for all Bradley-Burns sales taxes whether
shipment is from out of state or in-state, creates an inference that some
refailers may be misallocating Bradley-Burns revenues. That is why
jurisdictions retain consultants and Board Staff conducts periodic
audits. If the shipment is from an in-staie warehouse, allocation to the
place of sale negotiation is mandatory. Furthermore, both retailers and
Board auditors have devised sampling methods for locating sales of-
multiple location sellers that have been used for years with general
acceptance by both Board Staff and local jurisdictions alike.

Also, sourcing all local taxes, including both Bradley-Burns and the
District or Transactions tax on a destination basis, for both in-state and
out-of-state shipments is incorrect and suggests that any taxpayer that
does so may be both overpaying and underpaying its transactions tax
liability while misallocating local taxes at the same time.

¢. Transaction and Rate Tracking and Collection and Reporting Duties of

Retailers.

|

|
6 See, e.g., Mal‘.rlix Funding Corp. v. Utah State Tax Commission (2002) 52 P. 3d 1282, 2002 UT 85; A. D.
Store Co.. Inc. v. Executive Director of the Department of Revenue of the State of Colorado (2001) 19 P.
3d 680, 2001 CEC. A. R. 557; Commonwealth of Virginia Department of Taxation v, Blanks Gil Co.
{1998) 255 Va. 242, 498 8. E. 2d 914; New Engiand Yachi Sales, Inc. v. Commissioner of Revenue
Services (1986) 198 Conn. 624, 504 A, 2d 506; Department of Revenue, Commonwealth of Kentucky v.
Cox Machinery Co. (1982) 650 8.W. 2d 261; In Re Pacific Express, Inc. ( 1986) 780 F. 2d 1482
(Califormia); Fuchs Agency Inc. v. Wisconsin Department of Revenue (1979) 91 Wis.2d 283, 282 N. W. 2d
6

" See Virginia v) Blanks Oil Co. {1998) 255 VA. 242 (Tax Statute fixing place of business as place of sale
for local tax purposes prevailed over argument based on commercial law that sale ocotrred on delivery.)

@MUNISEHVIGES
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The difficulty of determining the proper aggregate tax rate is not a
Bradley-Burns issue, because that rate has always been uniform from
county to county and for cities within the counties, whether the
applicable tax is use or sales tax. In either event, it cannot exceed 1 %
percent (or 1 percent under the friple flip in which 4 was traded for
property tax revenues to be distributed later.) Any rate problem can
arise only under the Transactions Tax system imposed by Part 1.6 of
the Revenue and Taxation Code, not 1.5, the Bradley-Burns tax which
permits uniform rates only.

That system has produced a variety of rates in districts throughout
California under the California Constitution which permits new taxes
to be adopied by counties, cities and districts only after an affirmative
vote of the people has occurred. In addition, the limits on the actual
rate can vary from district to district which does make for less

uniformity.

To the extent this problem exists today, sourcing both the Bradley-
Bums and the District taxes on a destination basis is incorrect if the
Bradley-Burns sales tax applies even if the purchaser takes delivery
outside the jurisdiction where negotiation occurred. Under current law,
if the sales tax applies, and the retailer has nexus in the Transactions
' Tax District, it will be required to collect and remit the District tax,
| while it may also be required to allocate Bradley-Burmns sales tax to the
| jurisdiction where the sale was negotiated. The extent to which this
‘ problem would be increased by the proposed regulations is marginal,

since the pooled revenues affected are expected not to exceed
approximately 5 percent of the aggregate pooled annual revenues of
approximately $§ 500 MM, and many of the sales in question may not
involve the sourcing issue.

11. Direct Impact on Local Jurisdictions

| a. Use tax direct payment permits.

Although it is correct that Use Tax Direct Payment Permits will no

longer be usable by local jurisdictions to allocate the local one percent

tax from the subject transactions to the place of first use, such permits

are not now applicable to sales tax transactions. To the extent local

| jurisdictions or taxpayers are concerned about this change, they may
purchase directly from out-of-state retailers rather than locally, in which
event the local use tax would still apply and be subject to the exemption

+  and self-reporting alternative if there is no local participation in the
delivery. Altematively, they could purchase from a location in their city

14 ) MUNISERVICES



and receive the resulting sales tax revenues automatically without having
to resort to a use tax exemption certificate.

b. Budgetary Concerns.

MSLLC acknowledges that local jurisdiction budgetary concerns must
be taken into account in the transition to imposing Bradley-Burns saies
tax on the subject transactions. Liberal mitigation rules must be provided
to bridge the transifion, and Board Staff and the claiming jurisdictions
should cooperate to establish accurate estimates of the effects that can be
anticipated both retroactively and prospectively.

Board Staff has the best records to carry this work out, and
approximately a year ago MSLLC was informed by the Appeals
Division that the necessary information would be developed by the Sales
and Use Tax Department. That work has still not been accomplished
because of illness in the Department, but it should now be reassigned for
priotity completion during the month of April and well in time for
inclusion in the Department’s final Discussion Paper for consideration
by interested parties and Board Members during May and prior to the
May 21, 2007 issuance of the Final Discussion Paper as indicated on
page 17 of the Second Discussion Paper. If the 1996 estimate cannot be
refreshed and brought current in time for careful verification and review
prior to the May 31 Business Taxes Committee meeting, MSLLC
requests that meeting be limited to considering the regulation
clarifications and final disposition of the Cities of Los Angeles and San
Jose appeal.

c. Mass Appeal

The Board Staff’s estimate of 1350 pending claims under the Mass
Appeal is overstated by approximately 400 claims. Probably this has
occurred as a result of double-counting some appeals that were filed
prior to 1995 and then recounting the same appeals when they were
refiled in late 1995 in preparation for the proposed settlement of the
1ssue that was never completed. The precise number of claims is Jess
important, however, than determining the revenues that could be
affected from the correction process.

The internal study done by Staff in 1996 appears to be flawed in its
attempt to determine the “winners and the losers” from correction and
the data on which it is based and all the assumptions supporting it have
never been revealed publicly. Nor has that study ever been represented
as being statistically sound. Therefore, that study should not be regarded
as guthoritative in establishing the list of “winners and losers” as
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provided as Exhibit 7 to the Second Discussion Paper. That cannot be
responsible prediction.

12. Allocation Group and LRAU Staff Costs.

MSLLC questions the estimate of 1250 new inquiries per annum on this issue
once the regulations have been clarified. Awaiting some experience before
budgeting for such an increase in total workload would appear prudent. ALSO,
MOST OF THE NEW INQUIRIES OF THIS NATURE WILL NO LONGER
REQUIRE THE ENDLESS FACTUAL INVESTIGATIONS AND RESULTING
INACCURACIES FOR UNINVESTIGATED TYPES OF CONTRACTS OF
THE SAME TAXPAYER THAT EXISTS UNDER THE CURRENT FACTS
AND CIRCUMSTANCES POLICY. Even if 2 number of new submissions
wereito materialize, the time required to investigate each should be radically

reduced.

The Correction Process

|
Near the close of the Second Interested Party Meeting, Board Staff urged that the

supporters of the clarifications to Regulations 1802 (a) (3) and1803 include in this
submission a description of how the existing 900-odd pending inquiries should be
corrected once the revistons are adopted. We were surprised by that suggestion because it
had not occuzred to us that the substantive issues addressed in the regulations process
would be affiacted by the amount of corrections required. In the past, almost all
distribution corrections have been handled routinely by Board Staff, based on the best
information available, without substantial in-put from MSLLC and, over almost thirty
years, no continuing disagreements over amounts.

Approximately a year ago, the Legal Department and the Allocation Group of the Refund
Section had indicated that, with rehearing under consideration in Cities of Los Angeles
and San Jose, the Sales and Use Tax Department would be required to produce a study of
the revenue impacts of correction of the Mass Appeals, and MSLLC offered to cooperate
in that process. This work has still not been done, however.

Nevertheless, MSLLC intends to cooperate fully with Staff’s request, because correction
is vital to the integrity of the entire Bradley-Burns allocation system and needs to be
addressed comprehensively in these cases in order to avoid unintended consequences.
However, any such advice or assistance MSLLC provides to Board Staff should be
understood only as its attempt to comply with this request for assistance from Staff, and
not as a fixed position or offer, either by MSLLC or any local jurisdiction, whether a

“winnet” or a “loser”.
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MSLLC believes that the re-distributions required in this situation can be made if the
concerned local and state agencies recognize the need for reasonable flexibility in
approaching and solving the problem of how to provide redress for thirty-five years of
illegal distributions.

There are many facts unknown to both MSLLC and the claiming cities that must be
gathered and weighed before any kind of understanding can be reached as to how the
corrections should be managed. MSLLC is committed to negotiating a reasonable
correction process with Board Staff to establish a practical approach that will recommend
itself for consideration by affected jurisdictions.

MSLLC approaches the necessary corrections in this matter with great care, because the
breadth of t!ile company’s clientele will result in some suffering negative consequences
from the cofrections, though in relatively small amounts, as well as those that may
benefit. Thig distinguishes MSLLC from other consultants or the internal staffs of local
jurisdictionj that chose not to file any claims relating to this issue, even after the dispute
became pubhc in 1996. Therefore, MSLLC must take as objective a position as possible
on coxrectlons because that is what our clients expect and deserve. In this, Board Staff
may d1scem'a common interest with that of MSLLC.

In the cases ‘ der consideration, our position is based on the original Bradley-Burns
statute and how it was interpreted in the contemporaneous 1956 regulations until 1971.
That is the objective reality we respect. We are also mindful that Board Members are
provided a degree of discretion under RTC Section 7209 in making corrections, and we
suggest that 1t would be wise to consider maximum reasonable mitigation to jurisdictions
that would expenence budgetary hardship as a result of the final corrections ordered.

We counsel that the impact of any such hardship might be controlled by stretching out
any net redistribution charge from a jurisdiction over a period of at least 12 calendar
quarters. The charge for any quarter should not exceed a ceiling of five percent of the
average total: pool amount for the preceding 12 quarters, plus 100 percent of the growth
above that average for the current quarter. If the ceiling or cap became effective,
corrections would continue to be made from the jurisdiction’s pool until the jurisdiction’s
net redistribution charge was exhausted.

In order to begin the correction process, we have contacted Board Staff to request a
meeting to address the following matters:

1. Agreement that purpose of meeting is to work-out an overall reasonable
plan to resolve the Mass Appeal Claims. MSLLC proposes that the
objectives of the plan be to establish, based on the best historical and

statistical information available:

, & A gross estimated correction amount for each claim;
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b. An estimated “pool adjustment” amount for each claim to reflect
any revenues originally distributed to the claimant with respect to
transactions reflected in such claim;

¢. The amount determined by deducting the b. amount (estimated “pool
adjustment”) from the gross estimated correction in a, to be
| distributed to the claiming jurisdiction as the “estimated net

correction;”

d. A method for charging the estimated net correction to
the pools of other counties..

2. Standardization of lists of Mass Appeal claims for comparison purposes.

3. Provision of all work-papers and audit assumptions and criteria used by
Board Staff in compiling the 1996 estimate of audited and unaudited gross and
net corrections that would be required for the 895 clarms reviewed at that

time.

4. Provision of all available pool, payment and file data relating to each Mass
Appeal claim.

5. Development of a work-plan for Board Staff to review all outstanding claims
involving this issue for approximately 100 taxpayer places of business that
rq]ma.in open and provide tentative actual net correction amounts and pool

ci'Erges.

6. Development of a joint work-plan for reviewing and quantifying net
corrections and charges with respect to retailers no longer located in the
cl"r]iming jurisdiction.

We look forward to completing this process as rapidly as possible so that it may be
carried out and managed objectively and professionally.

Yoprs very truly

Ibin C. Koch /
Special Tax Counsel

MuniServices LLC

CC:  All Board Members and Staff
Randy Dryden
Janis Varney
Fran Mancia
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Exhibits

A-l.

A-2,

A-4.

A-6,

A-T7.

A-8,

A-9.

1956 version of present Regulation 1802, originally numbered as
Regulation 2202.

1956 version of present Regulation 1803, originally numbered as
Regulation 2203.

1956 version of present Regulation 1620, originally numbered as
Regulation 2015.

1961 version of present Regulation 1628, originally numbered as
Regulation 2028.

1965 version of present Regulation 1628, originally numbered as
Regulation 2028.

1971 version of present Regulation 1628.

December 19, 1970 version of present Regulation 1620, as renumbered
and revised from Regulation 2015.

Janwary 31, 1970 version of present Regulation 1803 as renumbered and
revised from Regulation 2203.

Januwary 31, 1970 version of present Regulation 1802 as renumbered and
revised from Regulation 2202,

1955 Bulletin issued by the League of California Cities.

1955 Bulietin issued by the County Supervisors Assoctation of California
(“CSAC™).

Legislative History of RTC Section 6010.5 (AB 1086, 1965)

C-1. Memorandum dated June 9, 1965 from H.F. Freeman, Executive
Secretary of the State Board of Equalization, to Mr. Frank Mesple,
Legislative Secretary, Revenue and Management Agency.

C-2. Letter dated June 10, 1965 from Senator Alfred E. Alquist to
Govemor Edmound G. Brown.

C-3. Memorandum dated July 8, 1965 from Mr. Frank Mesple,
Legislative Secretary, to Governor Edmound G. Brown.
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D. Proposed clarifying amendments to Regulation 1803 (a) and (b) and 1802
(a) 3).

H ok ko

@Mumslsnwces
20



RF o i i Ll

A W

|1} .

o \'356 : sttty ."':
a ‘n \‘

The Board met at its offices at 1020 N Street, -,
Sacramento, in special meeting at 2:00 P.M. pursuant to“the ‘call .
of the Ghairman. Mr, Leake, ere wers also present Mr, Quinnm- .-
and Mr. Kirkwood, - )

The Chairman explained that this meeting had been .
called for the purpose of consldering a report from the staff . 5
with respect to a series of confersnces had with re esentatives
of the Attorney.General, the ieague of California Cities y Jthe Tas.
County Supervisors Association, and the California Retailers j%? .
on:

Assoeiation, cong the interpretation to be glven to Sei %
7205 of. ths Revenue Taxation Code, AL BN v a
In addition to the Secretary of vhe Board therd siy:.

wers also in attendanes Assistant Attorney General Irving Perluss,
the Assistant Sales Tax Administrator, W, T. Denny, and the Sales .
Tax Counsel;, Edward H. Stetson.’ BT = 24
During the course of the discussion that ensied, 3.
the Secretary brought to the attention of the Board com un q@%@na
Just received from the Leagus of California Cities, the Count{i®r.
Superyisors Associlation of California and ths Cal:[fornia Retallers
Association,  all pertaining to the sul’:Ject under consideration, -

It was explained to tha Board by the Secretary . -
that at a conference held with representatives of these organiza-
tions.on March 26, 1956 in the Sacramento offices of thes Board, -
the text of & proposed Ruling 2202 with respsct to "Place of ' _
Sale for Purposes of Local Bales and Use Tax" was discussed; that
other participants in this discussion were Assistant Attornay
Gunarai Sabine, Asslstant Attorney General.Perluss, and Deputy
Attorney Gemeral Goodman. At that econfersnce Mr. Harry L. 3ay,
State Sales Tax Administrator,.was present, as well as -members
of the staff in attendance sﬁf this meeting of the Beard. .

The Secretary informed thé Board that Ruling 2202
now proposed for Board adoption 1s the same Ruling that iz men-
tioned in each of tha three commnications heretofore described,
At the suggestion of Assistant Attorney Ceneral Perluss, thase
communications are hereby set forth in these minutes as
follows:

(1) From the Leagus of California “itles;, 321 Hotel
Benator, Sacramento, California: i




104 1956 MINUTES OF THE STATE BOARD OF EQUALIZATION

MARCH 27 icontinued]

[

"Mr. Dixwell L, Pierce
Executive Sacret '
State Board of Equalization
1020 N Street

Sacramento, Californig

"Dear Mb. Plerce:

Y urges the Board to adopt proposad Buling 2202, relative to
the place of sale for purposaes'of loeal sales and use taxes, . vAs .
one of the three proponents of the Bradley-Burns uniform local: .
sales and use tax law, we can state without gualificatiop_thit;it
was our intent that the presumption containe in Saetion,??OQ;yga
intended to be & Substantive provision and was intended Eo _be 3.
conclusive and not rebuttable, Stated another way, if for any
Teason the Board does not adopt a ruling which has the effect of.
treating the preaumgtion a3 conclusive, then we would urge:the >
Board to announce t &t the Bradley-Burns law camnot be g is-
tered by the State Board of Equalization,

“Treatigg the presumption in Section 7205 of the
Revenue and Taxation G e a8 conclusive will come as no surprise

to the members of the Legislature ar to the opponents of the legis-
lation because in every appearance before ¢ ttees of the .. -
Legislature, as well as in the explanation of the proposed law

on the fléor of the Senate and the Assembly, it was c'earlg atated .
that for tha purposes of the act receipts Irom sales made ¥
retellers whose pPlaca of business wa3 located within g ¢ity would
go to the city unless under W€ credit provisions the city will.
ingly had levied at g rate of less than 1%,

" "We hopa that the.ruling will be adopted immediately,
80 that the act can be administered in accordance with the intent .
of tha Proponents of the legislaticn._ : .

"Yory Sincerely,
"Richard Carpentrr
Executive Direci.r

and General Coungesn

{2) From tha County Supervisors Association of -
California, 500 Eiks Building, Sacramento 14: . -
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1956 WINUTES OF THE Shate 'BOARD OF Eqi

"The Honorables State ' EREE YR
Board of Equalisation g T
1020 R Strest .-
Sacrmento, California

"Gentlemen:

: "The propossd rule determining place of sale for. e ot

Purposes of the Bradley-Burna Uniform Local ‘Sales ,gndﬁggi_;;'aleaiw;;
83 prepared by your staff, is consissent w_ith_,pur:qinggr banding 5.
of the intent of the law, . T eraiey :

o =5
ol

T

"de redommend ang urge this proposed » e for your - -
adoption, y . . e T
) "Very truly yours, = Yy

¥

"William R, MacDougali? .
General Mavagex® . :° 7

{3) From the Californig Retailers laé-ocigfigﬁ', FA
Eleventh & [ Building, Satramento: . : T

"March 26, 1956

"State Board o' B Valigation
State of cal:l.rornga.

1020 N Street

Sacramento, California

"Ltt:ention_: Dix_prel:l L. _Pierce, Seeretarg
"Gentlemen: :

"Pursuant to the";:ating in your office today which
Was attended by Mr, Adrian I{rafen on our behalf, we are writing
t0 inform you that it was the Jtent of the cal:lrorn:la Retailers
Assoclation in the Sponsoring of Chapter 1311 » Statues of 1955, -

t tho"e‘pr_a;umptipn in Section 7205, Revenus and faxation Code,
should be & concluaive presumption,

: e Tespectfully request thet you adept a ruls which
will iwmplement this intent go that the wmiformity of application
of h:tl:ha gax, which was the basic purpose of tha mexsure, shall be
achiaved, ) : . .

-

"Yery truly yours ’

"Vincent D, Kennedy -
Managing Director



106 1956 MINUTES OF THE STATE BoARD OF EQUALIZATIoN

MARCH 27 (continued)

R
what was said by reprasentatives of the_groups.qpqggprin -
Bradley-Burns Uniform Local] Sales and Usg Tax Law, “of . ch:
Section 7205 15 g Part, Assistant Attirney Genersal Perlysg ai
advised the Board that it would be appropriate for the Members 74 :
to adoft the proposed Ruling 2202 to the effect that Section . 7205
establishes g conelusive Presumption that z11 retail sales oceur
at the place of business of the retailer unleas the tangible per-
Sonal property sold is delivered by the retaller or his agent -..
to an out-of-Stats destination, or go 8 common carrfer for deliy--
ery to an out-of-State destination, Mr. Perluss alsofaasureg‘thgj,
Board that the advice thus given orallz would be forthwith e ok
firmed in a letter fron his office, which is harebx}iqcarpo_. %

in thess wtes by reference, :
N After coﬁsideriﬁg commendations of the otare

tha re
and the advice of the Attorney, ensral, and good Sause appearing,
upon motion of Mr, Kirkwood, seconded by Mr. Quinn, and uanl s
mously carried (Mr, Reilly and M, MeDavid absent), the fal;oﬁ?ﬁg '
Ruling is adopted: < :

RULING NO. 2202. Place of sale for Purposes
of Local Sales and Use Tax

Reference: Section 7205

For the purposes of the Bradley~Burng Uodform 1
Local Sales and Use Tax Law, all retail sales occur &t the place {
of busingss of the retaller unless the tangible personal property s
80ld is delivered by the retailer op his agent %o an out-of-3tate
deatinatton, Or to & common carpriep for delivery to an out-cof-
State destination, . '

- It is immaterial that title to the tangibla personagl
property sold passes to the purchaser at a place outside of the
local taxing Jurisdiction 1n hich the retailer's place of
business 1a located, or that’zhe propertg sold is mever within

e

the loeal taxing Jurlsdiction in which t retaller's place of
business is located, L '

. As provided ip the law, the 8ross receipts from
sales of tangible paersonal Properiy subject to the local tax shall
include delivery cgarges, when such charges are subject to-the
State sales or use tax, .

' If a seller haa more than one location for which
sellers! permits ars raquired, and if two or mere of 5y h losa-
tions Participate in 'the Sale, the sale occurs at the plice of
business where the prinet al negotiations are carried on, 1If ,
this place 1s the place Hﬁgrs the order 15 taken, it ig immaterial; !




; the same motion and same votg, the Board mada
: thke rollow:l.ng finding of fact constituting an emerfency under
z which Ruling 2202 is to become effective Apri) 1, 956: ..

WHEREAS the Bra'diegiﬂnrna Unifory Loos1*Sales ?: .-

.and Use Tex Law Part 1,5, vision 2 -of .the Revaiia™ e
3 and'_:!mtiqn coéq,'_._ ) con;ezf?k:opa::gt!_.v; ipr;l.l ~1,57956 37
A : e et e i x, T S ;g.-’;_';'._-;-:‘;_;-ﬁ;fs}.;; TR T

S . WHEREAS 3 ' bar of sonmb s and cities hayss-
. adogtad sales and use tay ordinances ip conformicy . .
E : ;it Lﬂtha meydurna_miﬁm Local- 3:;.:.05 iz__xd iirg; Sk
- ax Law ordinances bepome © ve dprdl 3, Tl
1956, the Board finds that; ‘this ru{i.:é, 'rela'girﬁs t';.{%f'_' ‘

o place of sale, 1g neceasary for the immediy 2o

9 and publie progcedun thereon are :lmgractical - ‘
v ces . sontrary to the publie interest ¢
e The special, 3e38ion of the Board wgg thareupon
adJourned at 3:15 P.X. _ B
ATTEST: -
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{ and correct copy of regulations edopted, or
5 ammdea,onnorduufx_'_qi?lby:

! STATE BOARD oF_EQU .AL.IZATION
EN‘DORSED {Agtacy)

e e e Dated: oh
MAR 2~ 1956 By:_ DIXWELL L, $IERG
. -
. Division of Admiristrafiva Procodurs | SECREPARY
; DGHO'I'WHITIIH'I'HIBSPACE ’ "Tﬂ RO Al
R BIATE OF CALIFORNIA-. - +.7. -

BOARD OF mgm.rzﬂ:ou
~ SALES AND USE TAX RULES AND RZOULATIONS

Rullng No, 2204’:-.‘. Pls-{ée of Sale for Purposes of Locgl balq'g a.na: 1’_..-:_"_
Heferences: Bection 7203,

For the purposes of the Bradley-Burns Unifora Loecal )
Sales snd Tge Tax Law, &1l retail ssles ocour at the place of
businese of the retailer unless the tangible personal property
8014 lg dellvered by the reteiler or hig 8gent to an osut-pr-Btate
destination, or to a common carrier for delivery to an oUt—pf-
Btate Gestination,

It 1g dmmaterial thet +1tle to the tangible personal
property s0ld pagses to the Fohaser &% a place outeide of the
local taxing Jurisdiction which the retsileris Place of Musi-
nees 1s located, or that the property sold is never within the.
i.ocil t%xing Jurliedietion ip whilgh . the retaller's place of businsse

8 located. . - .

‘i's'f"' rovided in the Lsw, the gross hreoeipta irom sales of
tangible bersonal- pfoperty subject to the local tax shall include
Gelivery charges, when such charges are subjlect o the Btate sales
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18 the place where the order ig taken, it 1g immaterisl that the
order mist be forwarded for acceptance, approval of credit, .
shipment, op bllling. PFor the purposes of this rule, an employee's
activities will be attribut tbe place of business out of '
which he worka,




" %o the place of aale;- ig necasury Tor the 1mel!.iata preae

FINDING OF FacT OOMI!'UTING mﬂ
RE: LOCAL BALES AND UBE TAX RULE 2202

"
x

VHEREAS the Bradley-Burns Uniform Lockel Bales and ) _
Use Tax Law, Part 1,5, Division 2, of the Revenue and Taxatlon .
Code, h'ec.omaa operative April 1, 1956 and; g ,' G

EKEREAS a mzmber of counti.u and o:l.ties hs.va adopt,
sales and uSe tax ordininces in conrnmi.ty with the “Bradle;r-_agg_gf
Unirom Local Sales ana Uae Tax Law, which ordinanoea 'become""ffl??’@g’f :

9peTative April 1, 1956, the Board finds thatb this mling, ‘i‘i“ g

5—-, e _-.."."' v

of the gemsral welfare ana that notice and public proeednre ,
are :memotical unneceesary and contrary to the- pu‘blie :lntereat.-"‘-n
The saild regulat:lon 1s therefore adopted asg an emergency
regulation to take efTeot immediately upon rning with the -
Becretary- o.f. Btn.te as pmvided in Section 11#22(::] of .the .
Government code.

- BTATE BOARD OF EQUALIZATION
S%ZL/;“, - T TIwell I Flermes——N
’ Baoretarjr



,E.H_Ew 18 BoaRD 0P moc»rﬁrﬂozlm»ﬂ@m AND UsE Tax 548.1

ﬁmum_u*on 58, No. 14-—-7-26.56)

2203, Sales Tax and Use Tax—When Applicable—0ollection of

" 1fse Tax by Retailers, ?v In any case in which state sales tax is
- applicable under the provisions of de_,Em 55 (Qal. Adm. Code See.
.9105), state-administered local sales tax is also applicahle, if the place
_-pf sale as defined in Ruling 2202 is in & county having a state-admin-

_istered local tax, or is in a cify within such a county. In any case in

which state sales tax is mapplicable under Ruling 66, state-administered

local sales tax is also inapplicable.. Thus, if title to the.property sold
pases to the purchaser at a point outside this State, mgg-gﬁﬁnmumm
Jocal sales tax does not apply regardless of ﬁmnﬂuoﬁwﬁ_aﬁ in the trans-
action by & California retailer.

{b) State-administered local use tax applies if the purchase is

" made from & retailer on or after the effective date of the local taxing

cn&ﬁm.baa and the property is purchased for nee in a jurisdietion hav-
jng n state-administered local tax and is actually used thete, Hﬁcﬁmmm
any one of the following conditions exists:
(1) Title to the property ﬁﬁdrwma passes g the H::.-
chaser at & point cutside this State;
(2) The place of sels s defined in TRuling 2202 is in this

State but not E a uaﬁmnaﬂob w_mSEm a state-administered
local tax;

(8) The Ewom of m&o as mambm_w in wabﬁ_m 2202 i3 in.a
jurisdiction having a state-administered local tax and there is
an exemption of the sale of the property from the sales tax
but there ie no exemption of the use of the property muoE_ the
use tax;

ﬁu The property is purchased ._..Em_mn a velid resale cer-
tifieate,

‘State-admivistersd local use tax does mot apply to the storing,
keeping, retaining, processing, fabricating or manufacturing of tangible
personal praperty for subseqnent use solely outside the county.

(e} Hvery retailer of tangible personal property subject to state-
sdministered local use tax, who maintaing a place of business in a

" laxing county, i= required to collaet the tax from the purchaser, and
.peke returns and payments of the tax to the board. A Hnnmbﬁ. who
- does ot maintajn a placs of business in the county imposing the tax

is not requirad to colleet the local use tax, even though he maintaing
4 place of wsm:pmmm in this State and is, ﬁumu&oup required to colleet

. the state use taxz.

Any retailer holding a certificate of authority to eollect state use

" {ax, or maintaining & place of business in this State and holding a

state-administered loeal use tax. Forms upon which to epply will be

"frnigkied nnnan rennest  Anthartzatinm to colléet local nse tax will be

_sellers_permit, may apply fo this board for anthorization fo.ecolleet



b48.2 FusLic REVENUES TITLE ig

{Register 56, No. 14—7-28-56)

of the amount of the tax with his combired state and local sales and
use tax refurn for the reporting period in which Btorage or.use of the
property became subject tothe tax. ) - -
Nore: Authority cited for Sections 2208 through 2208: Hections. TR0, 7203
and 7205, Revenue and Taxation Coda. )
Hiftory: 1. New Seetions 2203 through 2208 #led 5-3-58 ez emergencles;
effective upon filing (Register 58, Na. B).
2. Amendment filed 7-2558 as an emergency ; effective wpon filing
(Begister 50, Wo. 14).

2204. Lease Contracts, A person. who purchases tangible per.
sonal property (1) outside this State, (2) in 2 county without a state.
administered local tax, or {3} under a resale certificate, and places the
property in rental service in & jurisdiction having a state-administereq
lozal use tax, ig licble for that tax. The lessor is deemed to be the user
of properiy rented to others, and the uge of the Property arising under
a rental-agreement is the delivery of the property to the lessee.

" Asin the ease of the state tax, the lessor may eléet to nse his rental
Tecsipis as the measure 6f the tex, in lieu of the sales price of the
property to him. If he so elects, he is entitled to purchase the property

under a resale certificate, sven ' ough at the time of purchase he

intends to place the property in rental sarvice, _
- 2205, Public Utilities, Common Carriers, and Waterborne Veasels,

Part I Public Utilities. Neither state-administéred use tax of
a ‘eity or edunty apphes to the storage or use of tangible’ peraonal
property if all four of the following conditions exist: - i
{a) The purchaser is a public utility within the meaning of the
LPublic Utilities Code; . CEe
" (b) The purchaser is regulated by the Public Utilities Commission
of the State of California; : .

v+ {e) The property is directly used in the transportation of persens
or property, in the transmigsion of communieations, in the generation,
transmission or distribution of electrieity, or .in the manufacturs,
transmission’ or distribution of gag; and . - .

.+ {d) The property is= used exclusively in gperations to which ali
of the first thres conditipns apply.. L . .
.- The first condition is not -fuifilled by,.smopg others, radial high.-
WBy commopn carriers, household goods carriers, and ity ‘earriers, as
thoge térms are nsed in the Publie Utilitiez Code, . - .. .

The second condition is not fulflled by, emong others, -organiza.
tiong which are regulated by the Interstate ooBHmu%..QoEEummmoP the
Federal Communications Commission; or the Federel- Power Commis-
gion and not also regulated by the California Public Utilities: Gom.
mission and organizations which are prblicly cwned, snch as city elee-
tric systems and city tramsportation systems. ... Coa e -

REVISION RECORD FOR w_.mmHmem,uw 66, No. 14
(duly 28, 1956)

FITLE 21. PUBLIC WORKS
CHirree 1. DEPARTMENT oF Posruic Works
SUscHAPTER 2. DIviEloN op HigEwars

. 'This part of Register 56, No. 14, contains all the additions, amend-
“oments, and repeals affecting the above-entitled portion of the Cali-

@W fornia Adminjstrative Code which were filed with the Becretary of
mn S

ate from July 14, 1966, to and ineluding July 28, 1956,
Y It ig important that the holders of the above-entitled portion of the
* cade cheek the seetion numbaers listed below as well ds the page numbers
; when inserting this maferial in the code and removing the superseded
material. In ease of doubt rely upen the section numbers rather than the
" .. page numbers since the section numbers must run consecutively even
: 7 though there may be an error jn the paging.

- : SECTION CHANGES

Unless otherwise noted, the sections Listed below arz amended
' herein.

Saction Bection
" ~ 1413 added 1416 added
ol 1414 ndded 1416 ndded
& PAGE CHANGES
. REMOVE INSERT
Cld Pagas Attached Pages

143 through 144.2 143 through 144.2

Do Not Throw Away Bupersedsd Material. Save it and place it in
a separate file under the original beading (either the appropriate titla
or register heading). Tt will then always be possible to find the prior
swording of any geetion by using the history mnotes provided.

i Nore: This revision sheet ig not g part of the code and should not be inserted

N _,_.VB.&....,. It is chiefly for filing purposes, It preserved with the removed pages, it will
atford a reedy referemce to {he sectlony afected by Bgeney action.
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A. BALES Tax

Boles
(a)

thare belnp no
actions by the
this State or b

.. DO MOT WRITE N THIS SPFACE

)
by the imporfer
{c)

STATE OF CALIF ORNIA
BO&RD OF EQDALIZATION
SALES AMD USE TAY RULES AND RECULATIONS

Interstate an? Foraipn Commerost
otions 6008, 6009.1, 6352, 6385

1. Txempt Transasctions

tax does not apply to sales of proparty which 1s:
Shipped from s poink owtside this -8%ate

{1) directly to the eustomer in this Stata, pursuvant
to an order sent by the enstomer diracﬁly to the
saller at a point outside this State, or

(2) Adrectly to the customsr in this State, purspant
te an order token in this State by an agent of the
sellar, or

(3), to the =eller's ngant 14 this Stats, pursuant to

the contract of sale, for felivery by the agent
to the purchaser in this Btate, :

participation vhatever in any of the foregoing trans-
seller's branch offics or other place of husiness in
Y an agent of the seller baving eny connection with any

branch office or other plave of business of the seller in this State, )
Imported into this State from & Foreign commtry and aold‘

in the priginal package ip which imported,
Shipped o a peint outside this State, pursnant to ths

enmvtract of saly, Wy delivery by the retailer 6 sneh point hy maanz of

(_l): facilitiea operatéd by the retaliler

(2) delivery by the retaller to 3 carrier for
shipmsnt to 2 consignee at such polnt, or
{3} aalivary by the vetailar to a customs hroker
" or forvarding agent for shipwent ewkside this
State. )

(800) 666-1917

c,:/

»
S

Y/ - LEGISLATIVE INTENT SERVICE

]
-
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WITH THE SICRETARY OF STATE
(Fmpout b Guvasisient Cadu Sovian 113L7}

Page 2
Ruling No. 55, Interstate snd Foreign Commerce (Continued
Referencés: Sections 6008, 600%.1, 6352, 6385

(4) S0ld %o a common carrisr and shippad by the retailer via
the purchasing earrier under s bill of lading vhether tha frelght is
paild in advance, or the shipmant is made freight charges collsc: to
g o0int outslde this State and actuslly transported to the outtwof-gtate

(e} 80l to a foreign purehaser for shipment abroad and
delivered to & ghip, alrplare, or othar conveyance furnished by the
pa'chaser for the purpose of carrylng the property abroad and actually
carrled to g Faoreign destination, titls and control of the property
Passing to the Forelgn purchager upon delivery, and no portion of the
property being Eseﬂ or consumed in the United étates.

(£) Purchased for use solaly outside this State and delivered
o & rorwarding!agent, expory packer, or other person engaged in the

and actually delivered to a port outgide the continentsl limlts of the
United States prior to making any use thersof, -

Bills of lading or othar documentary evidence of the dalivany
of the property to a earrier, cusioms breker, or Torwarding agent for
shipment outside ths State mest bs retained ﬂy the reiailar to support
deductions taken under (c) and (d) zbove, Copies of U. 8. Customs
ul shippers' export declarations fils? with the Collsetor of Customs
3] or other docwmentary svidence of 8Xport must be obtained and retained
& by retailers to support detuctions taken under (&) abova, Tax applies
£| to the transactfon if the property %z diverted in transit or for any
£l reason not actuglly delivered outside the State pursuant to the con-

Z| tract of sale of no% shipped ahrasd by & Torelgn purchaser, rsgardless
E of documentary evidence held by the retailer of delivery of the

g

H

property to e carrler for shipment outside the State, or Lo a Toreign
7| purchaser for shipmant abroad,

2. Taxable Pranssctions
8ales tax applies to sales of property which iss

(a) Shipped from e point outside this State to the purahaser
in this Btats 1n a transaction in whieh

(1) the saller's bransh offics or other place of
business In this State is utflized ip any way,
gs in reaceiving the order or distributing the

goods, or

(2) the order for the goods is given in this State
to an agent connected with & branch office or
other placa of blisiness of the seller in this

. Btate ¢ OT

(3) the prger for the goods is given in this State
Lo an agent of an out-of-state seller, the con-
tract of sale not requiring, however, that the
order be filled by shipment from a point outside

thia: 8tate.

business of preparing poods for eXport or arrangimg for thair experiation,

(800} 666-1917

%4 LEGISLATIVE INTENT SERVICE

o
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Rulingxo. 55+ Interstate ana Porelgn Commeros (comtinuad) . el

P

Btateg. ) Froperty for defonse purposos dsliversd to offivers of the Untted . |

‘marked for export ang deliversd by the retaslar to the Yeonbracting brrizgﬂf L

softicer in charge®, tpopy quartermaster”, or gther officsy of the Tnited States -

for ‘hrnnlpﬁ‘:jtgﬁgn ami clel:l'umy o the! purcheser st guck 5 point,

‘personal such as fusl o1l and shrips' supplts

(affective y 1925}, , _ .
. "Storage" and mgeM do not include the keeplng, retaining, or exsroising .
any right Eﬁoﬁam over tangihle porsonal property for the pwmse’og_ ok - X

fgi)_ Mrplanes delivered to agemsies of the Untied Stapes,

R -&xzdpaa 15t epply to dales of alrplanes and rarts and equﬁant for

alrplanes + bed to & point outeide this State pursuant to the contract of
5ale when. quck property s deliversd to th United Stabes aiv or any other

. (8) teansiips Plying on the high sess, - _ .
o tex applies to sales to operators of steamships of tangibls

faot that t 3
Units of this Stgte, Tex does 1ot epply to sales of Sangible perscns) Properiy

pirchiesed X " resale on board ship through the ship's commpeary or otherwise,
B WEmMX| . ' ' T

for gtorage, use or othar corsuuption in thiz State the pale ufprwiﬁ:ich 1s exempt
from sales tak wnder this Tuling, except Droperty

placed in use|in izterstate or Torelgn sommarce prior to 4ts entry into this .
Stats, and thereafter used eontimoualy in interatate oy forelgn commarce

Erfeoﬁive.aa'tb seles tax, except as othorvise indiested,
Aqguat j., 1933+ . _ : ‘
Kffeotive an t6 use tax, 23 indicated above,

| (dnended Aogust 19, 1953,)

- *Title 1118, Ruling 2051, California Administrative Code,

. In EﬂDPtiHE sald regulation without notics and publie-

Procedure spid Board made a finding that the adoption of said

- regulation is necessapy for ths immediate preservation of the
REREIRl.tzifare,and that motics and public procedure thereon

- e TR Ay = ol

, _ held or stored in this State fox .
Bale in-the rbgular course of bustnasy or pubsequent use sclely-outaide- this
State, and except property purchased for use in 1ntaratate or foreign comneree, ..

(800) 866-1917

%%/ LEGISLATIVE INTENT SERVICE
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et can |

WEMJ!B,_ _1‘;1-,? 195'_5 Regiuige Ssaaion of tha'Lagislatu,rq
2dopted Sections 6007,y 218 $387 and epenned Secyigns e
iy R SR P B . AT

! ) : ./
_v}ggfﬁ!zyigh‘ﬁqw;saatians and awnendmarfte require that Balgs wnd.

Use Tax Rulinge m,“{ﬁ"ﬁ'iizig.'ieaz_. Gale adm, Code), 53 (Ruling 'éo‘o3,-
Csl, by, Coda)}, end 5% (Rullng EQlS,,cél, Adm. Code) he amended

in conformity Lhaqayith, the Board flnds thet the améndment of
thage Tulings,|in order that they‘shall eanform to the etatute,

anﬂ‘thnt_notie ang guhlig_pracedure tharacn gaye impracticabla,
unnecessary, a contrary to ihe public interest,

. fha faid Pegulation ia ther etore adopted as agn
SmeTganey regulation to nake offect lmmediately upen fling -

With the Seoretary of geage % provided in Ssotion 1lkpa(g) -
of the Governmuh;ICode.

STAT- BOARD OF“EQUALIZarsON *

|
_ ‘E : .
1:i$|é:?}a‘z"/1:@ }; L hopg W-— /éw W erm

Becrgtary

: , . ; D
contract of sale, by Aglivary hv the ratailiap TOOINCT VULOL Ly wey :

él} Faciligias operated by the votailey

2 Aalivery by the retailer to a carrier for
@) shipment to a consignee at such point, or

: ive the rateiler to a enstoms broker
2 gglfo;ggrging agent for shipment autsside this
Stata, !

BE SN s

%% LEGISLATIVE INTENT SERVICE  (800) 666-1917

.
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TITLE 18
{Register 81, Nu, 11—8-10-51)

634.2 PubsLic Revonues

Gross receipls subject to sales tax and the sales price subject to uye
tax include the amount of any manulecturer’s or imporier’s exeise tax
ineluded in the prices of the property sold, even though the manufae.
turer or importer is also the retailer therect, aud it is immaterial whether
or not the smount of such tax iz stated as & separate charge,

Effective Juiy 1, 1943, Adopted as of January 1, 1045, as a
rastatement of previous ralings.
{Sectiona 6011, ¢412, Revenae sud Taxetion Code)

Arvticle 8. Matters Relating to Transportation of Property

2028. Delivery Charges. (a) General. The application of tax
to delivery charges is determined by the point at whieh title to the
property passes Lo the buyer. Charges for transpording the property 1o
the point where the buyer fukes tifle are part of tazable gross receipts
oy sales price,

Charges for transporting property from the point at which the
buyer takes title to some other point are not taxable provided a sep.
arate charge is made for such trausporiation, not exceeding the amount
paid to a carrier, or & reasonable amount for delivery by the seller

own facilities.

(b) Delivery by Seller's Facilities, When a seller, by means of
fucilities operated by Iim, delivers tangible personal properiy io a
place spacified by the purchaser, iitle will not be aohmﬁo.wmm a8 passing
to the purchaser nutil the goods reach the place specified, in the ab-
gence of clear and convincing evidenoce that. both retailer and buyer
intended that title should pass at some other place, Orul declarationy
of the parties after the transaciion is completad are of littie value
ag evidence, becanse of their self-serving natore. The infention of tue
parties to transfer title to the buyer prior to delivery to him should be
glearly expressed in writing eonstituting a part of the contract of salg,
entered into by both parties prior to fhe transportation for which the

charge in guestion takes place.

(o) Delivery by Garrier. Whether title passss to the buyer upon
delivery to a carrier depends npon the intention of the pariiss, as ex
pressed in the contract of sale, in the conduet of the parties, usagea of
trade and the circumstances of the case. An express agrecment of the
parties that title pesses-when the guods-are-deliveredto—theearrier
is sufficient to establish that title passed at the point agreed upon. If
there is nothing in the orders, acceptances, or other documents making
up the contract of sale exprossly declaring the intention of the parties
in respect of the passage of title, other evidence may ke resorted to
for the purpose of explaining the intention of the parties. Such evi
dence ineludes conversations bhetween and declarations of the parties
during the negotiations before the esecution of the contract, and 2
construction given the eontract by the acts and conduet c% the pariies
with knowledge of its terms before any eontroversy has arisen as to its
meaning. Consideration mey also be given to the rule for ascertaiming

TITLE 18 Boano or FqQuaLIzaTiON-SaLES snD sk Tax

(Reglater 61, No. 11—§-10-61) 5342A

the intention of the parti i : = -—
Code, Rule 5, which Wmmm% M.._ 89 exprossed in Section 1789 of the Civi

‘‘If the contract to sell requi i
1 requires the sellsr to deliver the
”wm buyer, or at a particalar plaes, or to pay the freight ow.w_MMM “m
Qucwwmwww&wwucﬁ SH wwmwwsuaum SM_ to a partieular place, tha properiy
S8 until the goods have b i v
reached the place mmgmm upeon. e delivered to the bayer or

When goods have been dclivered by corrier, some retailer i
out regard to passage of title, have mmmznwaa that mmﬁmnmﬁm M_WMMMW Mﬁﬂ
for transportation are not tazabls. The tax most be paid :aéam.@
with respect to alt charges for transporting the property _..o, the Smhm
.ﬁ&mea. ﬁzm. passes to the buyer. Because of the confusion that _Ew
Ez&. in thig umﬁpum_. and the difficulty of ascertaining the H.EE.:\. of mﬂ-
parties regarding the passage of title in transactions long past n._o;m.wm
oﬁ.ﬂ:m question of where title passed will be resolved in favor of mﬂnm,: era
prior o July 1, 1961, There can be no snch doubt hawever, when the
contraet of sala wakes it clear that title is not to Wmmm until the Bmw
are delivered to the purchaser, An example of such a contract éo,r,mm be
ong %mad&%ﬁwﬁ:&waw destination’”, or its equivalent. :

U onc atter July 1, 1961, unless there iy a written agros
”w,u.errﬁwﬂmmwm “pﬁ H:.: .wa assumed that title to the goods Eﬁm&nmwwﬂmhwwwm
So buye P eceipl by the boyer, rather than upon receipt by the

NOouE: Authyrity originally cited: Seetions 8011 and G012, Revenue nnd Tay-

ation Code, Additi thority cited: Ra
Tusation Code tonal authority cited: Section 7051, Bevenus andg

History: 1, ; ; irti
igtory:r 1 Hwﬁmam_mwwq:% —um“__mm 9-B41; effective thirtieth duy thereufter (Reg-
mo.nw.. Goods Damaged in Trangit, (a) Bales Tax: If damage fo
goods in transit to the consumer oecurs after the “gale” as defined in
ﬁ_mmnﬂcuﬁmmﬁ_vo om_ s_mH Revenns wnd Taxzation Code, is made, sales tax
% to the sale, 3 i ¢ i
mwwoboﬁm ! esale, If the damage occurs prior thereto, sales tax applies

(1) If the goods are destroyed, taz does
] . not
Qmﬁm%u.wm wﬁﬁm the retailer for their mmﬂunaaou.. "Rl to
the goods are not destroyed, and ar i
. : AT e sold
in thejr damaged aendition, tax mww:mm_ﬁo that ﬁouzownaw%wwm

— LO&E.IHEO.E»&I@&A*&O%.H.m.wmu.__.mw...%m! ey Lo O Lile
i .
value of the goods in their demaged awummmowuwm the fair rotai
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PunLic Revenues TITLE 18

(Register 65, No. 16—9-43-65}

peyment with respect to the article that
is proporticnate to the partion of the
sented by sucl payment,*’

Gross reecipts subjeet to sles tnx and the sales Prices subject to
use iax inelnde the amount of apy manufactovers’ or inparters’ excise
tax included in the prices of the property sold, even thongh the many-
factorer or importer is also the retailer thereof, and it is immaterigl
whethar or not the amount of sneh tax is stated o a saparale eharge,

NotE: Authority cited : Section 7051, Reresve nnd Tuxation Code, Reference:
Seetions 0011 and 0012, Revenne wid Taxntion Code.

History: 1. Amendmont fled 0-24-64 ; effective thirticth day therenfter {Lteg-
ister 84, No. 24).

Article 9. Matters Relating to Transportation of Property

*2028. Delivery Charges. (a) Delivery by Oarrier. Tax does
Dot apply to separately siated charges for tranmsportation of property
from the retailer’s place of business or other point from whieh ship.
ment je made directly to a place specified by the purchaser, provided
the transportstion iz by other than facilities of the retailer, iLe., inde-
pendent contraet or. common carrier, United States mail, The place
where title passes to Lhe costomer is immaterial, exeept when the prop.
erty is sold for a delivered price, as explained in (e) below. The
charges may not, however, exceed the cost io the retailer of the trans.
Portation. Any ameunt billed to the customer in excass of such cost
eannot be excluded from the mezsnre of the tax as a delivery eharge.

(b) Delivery by Pacilities of the Retafler. Tax applies to

portion of the total tax which
total amount to be paid repre.

... tharges for transportation of property to the purchaser by fapilities.

TITLE 18 Boarp or Bouanizarro -—3ALRS
{Roglatar &5, Na. ._mlw.n.mmvo N x> Use Tax

. 634.28
that title should pass at some other place. Oral deelavations of the
parties after n_..a transaction is completed are of little volue as evidence.
because of their self-serving Dature, The intention of the parties to
transfer s.zo to Fn _Eu_.n_.” prier to delivery to him should w@ elearly
expressed in writing sonstitnting o pavt of the contract of sale entered
mto by both parties prior to the transportation for which the charge
m question takes place, However, at no time will title tramsfer at a
place where the goods are not physically lecaterl,

Kors: Authority clied: Sectiun 7063, Rovenwa npd Ta i Cod .
Bections 50105, 60X, 0012, Revenve an d Puxation Q.”,_F xatiau & fteferance

Hiztory: 1. Amendment filod 0-2-65 ag am rmergeney ; desiznnted ofective

91706 (Rogistor 03, No. 1€). For prior history, see Ragister
v (%, Neo, 17.

2029. Goods Damaged in Trawsit, (a) Sales Tex: If damage to
goodls in transit to the consumer ocewnrs after the “sale™ as defined in
Bection 6006 of the Revenve and Taxation Code, is made, sales tox

applies to the sale. If the damage oceurs prior thereto, sales tax ap.
plies as follows:

(1) X the poods are destroyed, tax does not o to
damages patd the retailer for their mmnﬂwunnnu, PR

. (2) If the goods are not destroyed, and ara sold at retail
in their m.:ummém condition, tax spplies to that portion of the
total amount paid to the retailer representing the fair retail
value of the poods 3p A&&u damaged condition,

P f o i iumem' i eie R gt e .

e Tetaihi anspurartion o ry sfoe e Yo tiw prop-
erty has passed to the purchaser; the charges are separately stated,
and are for trausportation from the retailer’s place of business or
other point £rom which shipment is made direelly 1o & place specified
by the purchaser. The amount that may be excluded from the measgre
of the tax cammot exeped & Teasonable eharge for the {ranspertation,

{c} Propery_Sold for a Delivered Price. When property is sold
for 3 delivered price, charges for transportation of the property to
the purchaser are taxabla woless the transportdtion nosurs after title
to the property bas pessed fo the purchaser; the charges are separately
stated, end are for transportation From the retailer’s place of business
or other point from which shipment is made directly to a place speci-
fied-by the purchaser. The amount exeluded from the measure of the
tax may not, however, exceed the eost of the transportation, ‘'or a rea-
sonahle charge therelor if the retailer’s facilities are vsed to maoke the
delivery,

{d) Determination of Place of Passage of Title. When a Te-
tailer, by means of fasilities operated by him, delivers tangible personal
property to 4 place specified by the porchaser, or the property is sold
for a delivered price, title will not be considered as passing to the
purchaser vntil the goads resch the place speeified in the absonce of
clear and convineiog evidencs that both retailer and boyer intended

* (Bd. Note~—Ruling No. 63.)

\

[
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Artiele 132, ggggﬁgﬁg.

. 1628. ‘Yransportation Oharges, (a) Tramsportation by Oarrier,
In the case of a sale, whether by lease or otherwise, tax does not apply
* to “*geparately stated®’ eharges for transportation of property from the
retailer’s place of business or other point from which shipment is made
‘‘directly te the purchaser,”” provided the transportation i by other
% ~ than facilities of the retailer, i.e., by United States mail, independent
" contract dr cominon carrier, Property will not be considered delivered
_ "'directly to the purchaser’’ if it ig shipped ta the retailer, his agant,
-representative or anyone clse acting in the retailer’s behalf, The place

Transportation charges will he regarded as ‘‘separately stated”’
only if they are separately set forth in the contract for sals or in a
-fosument refiesting that contract, issued contemporsmeously with the
‘sale, guch as the retailer’s invoice. /The fact that the transportation
rtharges can be computed from the information contained on the face
- of the invoica or other document will not suffice as & separste state-
;went. If & separately stated charge is made designated ‘‘postage and
diing”’ only that %aﬁgb of the charge which represents actual
Bge may be mna,_ ed ‘from the meagare of tax.

[EyrI——

(1) Definition. “Delivered Frice” Property is =old
for a delivered price when the price sgreed upoen in the con.
tract for sale ineludes whatever cost or charge may be made
for transportation of the property directly to the purchaser.
A sale for a *‘guaranteed price” including a separately stated
amount for traneportation is.a sale for a ‘‘delivered price.”?
Property is not sold for a delivered price when the price is
agreed upon and to this prica is added & separately statsd
amount representing the cost or charge for transportation of
the property directly to the purchaser and any increase or
decreaee in the aetnal cost of transportation is borne by or
eredited to the purchaser, -

(2) In General. When transportstion is by facilities
. of the retailer or the property is sold for a delivered price, tax
" applies to charges for transportation to the purchaser, unless
(a) the transportation charges are separately stated, (b) are

- for transportation from the reteiler’s place of business or
- other point from which shipment is made directly to the pur-
chaser, and (e) the transportation occurs after the sale of the

rtatioii by Retailers Facilitles or Property Sold for
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is © , the sale oceurs
prop is made to the purchaser. When
_Smonﬂ_.mm transportation to the purchaser aoaﬂmﬂ.sﬁ. the tax ._
gy Ly et o e oo
i h ount that may be . )
MM..SW %on excesd o reasenabls charge for ﬁﬁ?ﬁ
by facilities of the retailer or the coat of transp on _
other than fagilities of the retailer. |
(8) - Determination of When 8ale Ocouirs. e i
- equrity Agreements. When a sale is made .
ﬁuﬁﬁﬂo a sscurity agreement in which the retailer
w»ﬁw.u the titls aa security for the ent of the price,
the eale occure when possession of the property 18 nnubmm
ferred by the retailer to the purchazer or other person a
the purchaser’s direetion, : _
(B) Leanes. When the sale is by Mwﬁmw. .hww%uwm
on the tranafer of possession
%w.ﬁu.ﬂuam possession of the property by the Iessor to
the lesgee or other persen at his direetion. ey .-
Bale on Approval. ﬂm_.mngau e is on ap- "
uwﬁ_mmw_.a sale does not ocecnr until the purchaser accépts
the property. N o
{D) Other Bales. Unless explicitly mmn.ocn hal

4

b el i -,

T e -
VNS A !

" HaEE 1l ¥ mﬁﬂiﬁuﬂ—.u_. [he B8 BEl ._n i, g P
wﬂ—%wﬂw Mﬂmﬂﬁﬂmrm retailer completes his performance
e e

though a documen ed at 4 -
M_q..mwamﬁﬁmg or place, If the countract gﬁ.ﬁ.ﬁ ﬂﬁ
authorizes the retasiler to send the property to &m ﬂ .
chaser but does not require him to deliver it at « »ﬂw .,,M. }
tion, the retailer completes his performance Nﬁﬁu «”.E m ..
erenee to the physical delivery of the property at the me 2
and plaee of shipment; but if the contract Enﬁﬁ% &3
livery ot destination, ineluding cases where Esab e g
terms of the contract ia F.0.B. the place of destina! .a& 3
the retailer completes his performance with amm_m.,msom
the physical delivery of the property on temder there.

Law (but not for the purposes of the Bradley
Wﬁ:ﬁuﬂwm.mﬁa HbouA 1 Sales and Use Tax Law nor uﬂu the
purposes of the Transactions and Use Tax Law) the w E..ﬂ
the sale or purchase of tangible personal property is ¢ Mr place
where the property iz physically located at the time the ac
constituting the sale or purchase takes place,

g 87E25
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APPENDIX

(a} Examples of Contract for Delivered Price,

(1) The contract for sale provides for the sale of property
for 3160 per unit delivered to the purchaser,

(2} The contract for sale provides for the sale of prop-
erty for $100 per unit ‘‘which includes cost of delivery at §10
per unit.”

(3) The eontract for sale provides for the sale of prop-
srty for $100 per unit delivered, freight prepaid.

{4) The contract for szale provides for the sale of prop.
erty for $100 per unit freight eollect and alowed.

(5) The contract for ssle cally for the sale of property
for a guaranteed price of $100 consisting of $90 plus $10
freight, .

(b) Examples of Contracts Which Are Not for a Delivered Price,

(1) The eontract for sale provides for the sale of prep-
erty for $100 per unit freight collect. )

(3) The contract for sale provides for the sale of prop-
erty for $100 per unit actual freight prepaid and added to the
#ales vmpm.

{e) Examples of AppHeation of Tax, Al m.n:ﬁ_».mmum arg by inde-

Al billings are in accordance with the terms of the contraet.

(1) The eontract fof sale provides for the sale of prop,
erty mmm. $100 per unit delivered to the purchaser with freight
prepaid.

Tax applies to sales price of $100 per unit with no dedue-
tion for freight charge since the freight charges are not sep-
arately stated. The sontract is for a delivered price and re.
quirea delivery to the purchaser. Title does not pass to the
purchaser prior to delivery.

(2) Contract for-sale provides for the sale of property
for $100 per umit. The retailer is required to ship the prop-
erty to the purchaser freight colleet.

Tax applies to $100 per unit since ths responsibility for
‘the- the-payment of the freight is upon the purchaser, and the
seller makes no charge for freight. Since the carrier will bill
the purchaser for the actusl freight charge, there will be a
Beparzte statement of the freight. The property is not sold for
& delivered priee,

(3) The eontract for =ale provides for the gale of prop-
arty for $100 per unit freight collect and allowed,

) Tax applies to 4100 per unit because the sale i for g
delivered price and there is no showing that title passed prior
to the transporxtation. If the contract for sale explicitly pro-
vided for the passage of title upon dslivery to the carrier,
or, in the absence of some other indication of when title was
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to pass, provided that the shipment was made F.0.B. point of '
shipment, or required the retailer to ship the property to the
purchager, then the measure of tax would be $100 per unit -

less the amount of the freight paid to the carrier and shown -
on the payment voucher sent to the retailer by the purcheser. -

{4) The contraet for sale provides for the sale of prop-

erty for $100 per unit plus actual freight of $10 per unit,

Any increage or decrease in the freight is for the account of
the buyer.

Tax applies to $100 per unit sinee the eontract is not for-

8 delivered price and shipment is by independent esrrier.

{6) The contraet for sale provides for the sale of PTOpD-
erty for $100 plus freight of $10, and the seller guerantess ;

the price will not exceced $110.

Tax applies to $110 sinee the sale is for a delivered price
and there i3 no showing that title passed to the buyer before
delivery at destination. 17 the contract for sale explicitly pro-
vided for the passage of title upon delivery to the earrier, or,

in the absence of some other indiestion of when title was to -

pass, provided that the shipment was made F.O.B. point of- &

shipment, or required the retailer to ship the property to the

purehager, then the measure of tax would be $110 per unit -

leas the amount of any separately stated freight charge psid _;
1

s a e g
(6) The contract for sale provides for the sale of prop-
erty for $100 per umit freight equalired with x city. The
invoice shows 10 units at $100 per unit, $1,000, freight from .3

x city $100, total $1,100,

Under these cireumstances, tax applies to $1,000 since the
only separale stetement of freight is the freight equalized ..
with x city in the amount of $100. If the actusal m..omwww Hﬁ..m

rom the -

to the carrier for the transporiation of the property
retailer’s place of business or other point from which ship-

ment in made directly to the purcheser iz less than $100, the ,
exclusion will be limited to the amonnt paid to the carrier. ¥
(7) Assuming the same facts s above, except the in-.

voice shows 10 units st $100 per unit, $1,000, freight equalized

with x city -$100, total $1100—The—invoicealso-shows the -3
notation, ‘" Actual freight prepaid from point of shipment to 4

deatination is $200."

The sale is not for a delivered price. On the basis of the 3
sbove billing, & saparate statement of freight is made in the .
amount of $200. Accordingly, the measure of tex is $1,100 .

minus $200, or $500.

Nome: Authority chisd: Sectlon TO5L, Revenne and Taxation Cods. Reforence:

Bections 6016, 8010.5, 6011, Reveuve and Taxation Code.

Histery: 1. Renumbering from Section 2028 flled 11-3-71; offective thirtleth -
Gay theceafter (Register 71, No. 45). For prior history aee Reg.-

Jster 63, No, 28,

2. Awendment filed 111671 ; effective thirtieth day thereatter (Reg- .

ister 71, No. 47).

1629, Qoods Damaged in Tronsit. (a) Bales Tax. If damage

B 10 goods in transit t0 the consmmer ocours after the ‘‘gale’’ as defined
- in section 6006 of the Revenne and Taxation Code is mads, sales tax
&~ appliea to the sale. If the damage occurs prior thereto, sales tax applies

as follows;

(1) I the goods are destroyed, tax does mot apply to
gmﬁ paid the retailer for their destruction.
(2) If the goods are not destroyed, and ave sold at retail
in their damaged condition, tax applies to that portion of the
> total amount paid to the retailer representing the fair retail
value of the goods in their damaged condition.

(b) Use Tax. Tse tax does not apply with respect to goods de-
g&r&ﬂmﬁowﬂorgggwgﬁﬁa&»rnﬁo&
If the goods are damaged but are revertheless stored or used hy the
purchaser, tax applies to that portion of the total amount paid to tha
Eﬁumwmaugﬁhw the fair retail value of the goods in their damaged

Nore: Anthorl LT H
b S R, S I B e St e et

History: 1. Remvmbering of former Section 2020 fled 3-7-89; effactive thiriieth
day thereafter (Register 69, No. 82),

. 1630, Paokers, Liaders, and Bhippers. (a) In General--Defi.

RN, -~ Y arkers

called *‘shippers®’) uﬁmﬁrmmm Suw_r_a .ﬁmmmrsﬁ E.omn.w»w;»o be ﬂm,an.mu

F’ eonditioning the goods to be shipped and to preserve, protect, and

..sﬁwmuzsmoommmﬁmnmﬁussmuou?mo?muar property includes, but
13 not limited to, the following: .

(1) Property Used to Condition the Goods for Shipmen} or
to Preserve and Protect the Goods During Bhipment,

bracing materials ice and dry ice
car strips miscellaneous preserva-
_ eleaning compounds tives .

degreasing compounds rust preventing eom-

derusting compounds pounds

dunnage or “‘loose"’ salt

lamber solvents. _—_

- {except as otherwise tarpaniin (weather pro-

specified in (2}-below) tection)

gas (inclnding

dispensers)
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REVISION RECORD FOR REGISTER 70, NO. 61
(December 19, 1970)

TITLE 18. PUBLIC REVENUES
Caaprer 1. STaTE BoARD 0F EQUALIZATION—PROPERTY Tax
CHAPTER 2. .m?am Boirp oF EQUALIZATION—DBUsINESS TAXES

This part of Register 70, No, 51, contains all the additions. amend-
ments, and repeals affeeting the above.entitled portion of the Cali-
fornia Administrative Code which were filed with the Secretary of
State from December 12, 1970. to and ineluding December 19, 1970.
The latest prior Register containing regulations of the above agency
was Register 70, No. 46 (11-14-70). '

It is important that the holders of the above-entitled portion of the
eode check the seetion numbers listed below as well as the page numbers
when inserting this material in the code and removing the superseded
material, In case of doubt, rely upon the section numbers rather than
the page numbers sinee the section numbers must run consecutively
even though there may be an error in the paging.

SECTION CHANGES

.Uuless otherwise noted, the sections listed below are amended
herein,

Section Section

1043 a){2) 1413

1101 14155 Addedt

11T 1428

1301 1565 Added

1218 1620 Renneabere! from
1319 2015 and nmended
1324 Added 1463 ’

1325 Repenled 1823.5 Added

1331.1 2015 Renumbered 1o 1620
1408.5

{Precedea page 201, Title 14)
{over)
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NotE: Authority clted : Seetlon 1051,
ona 8011, 8012, Revenue and Taxation Coda,

Hittory: 1. Amendment aud renumbeiin

oceurs outside this state, the sales_tax de

PueLic REVENUES TITLE 18
(Ragister 70, No, 51—12-19-70)

(d) Refunds of Federal Taves.

(1) Repayment by Manufacturer to Retailer. When a
manufacturer receives a refund of federal exeise tax and re-
pays the amount of the tax to the retailer pursuant to require-
ments of federal law, the repayment to the retailer will be

regarded for sales and use tax burposes as a reduetion of the
retailer’s cost of goods sold, _

(2) Repayment to Consumer,
reeeives a refund of federal manufa
repays the amount of the tax fo the consumer sither directly
or through the retailer pursnant to requirements of federal
law, the repayment to the consumer will be regarded for sales
and use tax purposes as a price adjustment. Taxable grosy
receipts of the retailer for the period in whick the repayment
13 made to the eonsumer will be reduced accordingly,’and seles
tax previously pajd by the retailer on the amount will be
refunded to the retailer. provided he also repayy to the

consumer the amount colleeted from him as sales tax reim-
bursement, .

When a manufacturer
eturers’ exeise tax and

Revenne and Taration Code. Refersnce :

] 1 g of former m.n....mun 2017 filed 8.7-80;
efective thirtieth day thereafter (Register 89, No, 32).

Article 11. Interstate and Foreign Commerce

1620. Interstate and Foreign Commerce. (g) Bales Tax,

(1} In General. When a sale oceurs
sales tax, if otherwige applieable,
solely beeause the sule follows A movement of the property
inte this state from a point bevond its borders, or precedes 2
movement of the property from within this state to a point
outsirle its barders. Such movements prevent application of the
tax only whea conditions exist under which the taxing of the
sale. or the gryss receipts derived therefrom. is prohibited by
the United States Constitution or there exists statutory ex.
emption. [ title to the praperty sold passes to the purehaser
at a poiat ourside this stute, or if for any other reason the sale

] in this state, the
18 not rendered inapplicable

less of the extent of the retailer’s partic
in relation to the transaction.
Proving facts establishing his

ipation in California
The retailer hes the burden of
right to exemption,
{2) Bales Following Movement of Property Into Stats
From Point Outside State.
(A) From Other States When Sales T
Sules tax npplics when the order for the property is sent
by the purchaser to, or delivery of the property i« made
by, any local branch, office. cutlet or other place of busi-
ness of the retailer in this state. or agent or representative
operating oub of or having any eonnection with, such

ax "Applies.

es-not-applyregard=— — —

K
T e - e TR

9 .\
..,LF
&
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local branch, office. nutlet or other place of business and
the sale vceurs in this stute, The term “other plice of
business’ as used herein includes the homes of district
manigers, servive representatives. aud other resident eni-
ployees. who perform substantial services in relation to the
retailer’s functions in the state, particalarly in relation
to sales. It is immuterial that the contraet of salke requires
or contemplates that the goods will be shipped to the
purchaser from a point outside the state. Participation in
the trrnsuetion in any wuy by the local office. branch.

oﬁ:icwczauﬂ_:nmomw:wrsmmmmmﬂmnmwiEms.ﬁmm:
the tax. - _

(B} From Other States—When Sales Tax Does Not
Apply. Sales tax does not apply when the order is sent
by the purchuaser directly to the retailer at a peint outside
this state, or to an agent of the retailer in this state. and
the property is shipped to the purchaser, pursusnt to the
eontraet of sale. from a point outside this state directly
to the purchaser in this state. or to the retuiler's agent
i this state for delivery to the purchaser in this state,
provided there is no purticipation whatever in the trans.
action by any loeal branch. nffice. sutlet or other plice of
business of the retailer or by any agent of the rotauiler
having any connection with sueh branch, office. outlet, or
place of business,

(C) Imports. Sales tax does not apply to sales of
property imported into this stute and sold by the jm.
porter or iy agent in the original and unbroken puckage
or container m which: imported. **Original Package '’
Ineans the anit trausported by the shipper and delivered
in the exact condition in which it wax shipped. The con-
tuiner censes to be original when broken for sale of jts
smaller units. The purchaser, however, is linble for use
tax as explained in (bY(2) below. and the retailer is
required to eollect the use tax to the same extent as in
any other situntion in which the sales tax is inapplicable
under this regunlation. .

Tf the property i§'s61d by ofher than the importer

or his agent, if it has been taken ont of the original
package or container in which it was imported. if it has
been put to the use or stored in rendiness for the use
for which it was imported, or if it hus been processed
or handled within this state in any way following im-
portation, the sale is not exempt ns 2 sale of an import,
(3) Bales Preceding Movement of Goods From Within
State to Points Qutside State,

(A) To Other States—When Sales Tax Applies,
Exvept as otherwise provided in (B) below, sales tux ap-
plies when the property is delivered to the purchaser or

. bis representative in this stale, whetber or wot the dis-
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closed or undisclosed intention of the purchaser is to
transport the property to a point outside this state, and
whether or not the property is artually so transported,
It is immaterial that the contraet of sale may have ealled
for the shipment by the vetailer of the property to a

" point ontside this state. or that the property was made to

specifications for ont-of-state jobs. that prices were quoted
including trawsportation charpes to out-of-state points,
or that the goods are delivered to the purchaser in this
state via a route a portion of which is outside this state.

Regardiess of the doeumenta ry evidence held by the re-.

tuiler (see (4) (D) below) to show delivery of the prop-
erty was made to a earrier for shipment to a point out-
side the state, tux will apply if the property is diverted in
transit tu the purehaser or his representative in this state,

or for any other reason it is not delivered outside this
State,

(B) Shipments Qutside the State— When Sales Tax
Does Not Apply. Sales tax does not apply when the
property pursuant to the eontraet of sale. is reguired to
be shipped and is shipped to point outside this state by
the retailer, by means of: _

1. Pacilities aperated by the retailer or

2. Delivery by the retailer to n earrier, customs
broker vy forwneding agent. whether hired by the
purchaser or not. for shipment to such out-nf.state

point. ds used hevein the term “*varrier'’ means s

persun or firm regularly engaged in the business of

transporting  for dnmpensation  tangible personal
property awnel by other persons. and ineludes beth
common aud cuntraet carriers. The term ** forward-
ing agent’” meuns a person or firm regularty en-
gaged in the business of preparing property for ship-
ment or arranging for its shipment, An individeal
or firm not otherwise so engaged does not become
a “earrier” or “forwarding agent” within the
meaning of this regulation shuply by being desig-
nuted by a purchase¥ to reeeive and ship goods to &
point outside this state. (This subsection is effective
on and after September 19, 1970, with respest to
deliveries in California to carriers, ete., hired by
the purchasers for shipment to points outside this
state that ure not in another state or foreign country,
e.g.. to points in the Pacific Ocean.)

(C) Exports.

1. In General. Sales tax does not apply when
the propecty &8 sald to w0 pueehipser For m_:ﬂz_n:»
___:_.\_; h_:; Ins st oo B tmd iy fhus intnllor 1o
_ ,. ._._

___.__.‘ :_. ! ! __ 1 1ol

f

@ ._..11.....V
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{b) A currier. forwarcding agent, export
packer, enstoms broker, or other person engared
in the business of preparing property for export,
or arranging for their export. or

(c} A ship, airplane, or other conveyance
furnished by the purehaser for the purpose of
varrying the property in a eontinuous journey
to the foreign country, title to and control of
the property passing to the purchaser upon de-
livery.

2. Foreign Destination and Delivery Essential.

To be exempt as au export the property sold must

be intended for a destination in a foreign country

and actually delivered to the foreign country prior
to making any use thereof. Sales of property such as
fuel oil und other items consumed during a voyage
to a foreign country are not exempt even though
they are transported out of, and are not returned
to this countrr., It is likewise immaterial that the
ships to which the property is delivered are of for-

eign vegistry. .

(D) Proof of Exemption. Bills of tading or other
documentary evidence of the delivery of the property to
4 carrier, vostoms broker, or forwarding agent for ship-
ment outside this atate must be retuined by the retailer
to support dednetions taken wnder (B} abuve. Copies
of [nited States customs shippers’ etport declarations
filed with the Collector of Customs or other documentary
evidence of export wmust be obtained nnd retained by
retailers to support deductions faken nnder (C) ubove.

(E) Particular Applications.

1. Property BMailed to Persons in the Armed
Forges. Tax does not apply to sales of property
which is mailed by the retailer. pursnant to the con-
tract of sule, to persons in the armed forees at points

outside the Thaited States, notwithstanding the prop-

erty is addressed in care of the postmuster ut a point
in this stute and forsarded by him to the nddressee

When mail is wddressed to Army Post Offices
{A.P.0.'s) ur to Fleet Post Offives (F.P.0.'8) in care
of the postmaster, it will be presumed that it is for-
warded outside Californin. The retailer must keep
records showing the names and addresses as they
appear on the mailed matter and should keep evi-
dence that the mailing was done by him.

2. Property for Defense Purposes Delivered to
ceq of the United Btates, Tax does not apply to

[t by sbipgonl fe g piplil oarlalthe 1y
v Lo The cang o f ____. afe v his Hie oo

L I—
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AE. Use Tax.
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erty is ma rked for export and delivered by retuiler to
the *‘eontructing officer.”” ‘' officer in charge.'” **port

quariermaster,’” ov other offiver of the United States

for transportation and delivery to the purchaser at
sueh a point.

3. Airplanes Delivered to Agencies of the United
States. Tax does not apply to sales of airplanes
and parts and equipment for airplanes transported
to u point outside this state pursuant to the contract
of unle when such property is delivered to the United
States Air Foree or any other ageney or instrumen-
tality of the United States for transportation and

. a.c:ﬁ.&_.:.:,aﬁs_._.._swm..c_..mo_uncna designated by
. him at that point,

4. Repairers. When repairers of property in
California, in fulfillment of their repair contracts
with their sustomers, ship the repaired property to
poiuts outside this state by one of the methods set
forth under (a3 (33(B} and (C) above, tax dues not
apply to the sale by the repairer of the repair parts
‘and materinks affixed to and becoming a ecomponent
part of the repaired property so shipped,

(1 In General. Tse tax applies with respect to any
property purchased for storage, use or other consumption in
this stute the sale of whivh is exempt from sales tux under
this regrulation, except property held or stored in this state
for sale in the regular eourse of business or subsequent
use solely outside this state, and except property purchased
for wse in inturstate or foreign commeree, placed in use in
interstate or forcign comunerve prior ta its entry inte this
state. i theveafter used continuvasly in interstete or fureign

" eommeres.

(2) Imports. Use tax applies with respect to property
parehased abroarl and imported into this stute wheg the prop-
erty is removed from the original package in which imported,
or is put to use in thix state by the importer. When property
is soltt by the importer in the orizitnl packnge s0 that sales
tax is inapplicable under (a) (2}(0) above, the purchaser is
liable for the use tax to the sume extent s in the ense of uny
other purchase of property for use in this state the sale of
which is exempt from sales tax,

(3) “Storage” and “Use”—Exelusions. “Storage” and
“‘use’ du not include the keeping. retaining or exereisingy any
right or pawer over property for the purpose of subsequently
transporting it outside the stute for wse thereafier sulely out-
side the state, ur for the purpose of being processed, fab.-
ricated or manufactured, into, attached to. or incorporated

iuto, other property to be transported outside the stute and

2
i
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thereafter used solely outside the state. The word *‘trans-
ported’” means the article in guestion must be passively
earried outside the state, )

The following examples are illustrative of the meaning of
the exelusion :

1. An eungine installed in an aireraft which iz flown
directly out of the state for use solely thereafter outside
the state does not qualify for the exclusion. The use of
the engine in the transporting process causes the loss of
the exemption.

2. An engine installed in a truck which is trans-
ported by rail or air directly out of the state for use
thereafter solely outside the state qualifies for the ex-
clusion.

3. An engine transported outside the state asd in-
stalled on an air¢raft which returns to the state does not
qualify for the exclusion. It does not matter whether the
use of the aireraft in California is exclusively interstate
or infrastate commerce or buth, |

4. An engine transported outside the state and in-
stalled on an aireraft which does not return to the state
qualifies for the exclusion,

(¢) Rail Preight Cars. Sales tax does not apply to the sale of,
and the use tax does not apply te the storage, use or other eonsumption
in this state of rail freight ears for use in interstate or foreign com-
merce.

Novk: Autherity cited: Mection F051. Revenue aad Tagation Code, Referenee ;
Sections GO0B, 6003, B00N.1. GSS52, 62645, GIRT. B39, Revenoe nnd Taxation Cole

History: 1. Heuumbering from Section 2003 and amendment filed 12-18-70;
effective thirtieth duy rherenfrer ( Register T, No. 51).

1621, Sales to Common Carriera. {a) Definition, Ag used
herein the term ‘‘common earrier'’ means any person who engages in
the business of transporting persons or property for hire or compen-
sation and who offers his services indiscriminately to the public or to
fome portion of the public. With respeet to water transportation the
term includes any vessel engaged, for compensation. in transporting
Persons or property in interstate or foreign commerce. This includes

‘those vessels commonly-called “*seenn tramps,”™ ** trimpers,”” or * framp

vessels,’*

(b) Application of Tax, The sale of tangible personal property
to common carriers is exempt from sales tax when such property is:
. (1) Shipped by the seller via the facilities of the pur-
chasing earrier under a bill of lading, to an out-of-state point,
(2) Actually transported by tke common earrier to the
out-of-state destination, pursuant to the bill of lading, over a
route the California portion of which is a route over which
the purchasing carrier is authorized to transport eargo umder
common carrier rights,
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"(4) Auctioneers. The place ow wm.rm by an auciioneer

i ieh the auction is held. .
® *mew_moawwm..wm%_mwm Retailers Who Maintain a Stoek of
Tangible Personal Property in California, _If an out-of-state
- retailer does not have a place of business in this state other
- than & stock of taungible personal praperty, the place of sale
is the location of the stock of property from which delivery

or shipment iy made.

H : Bection TOGL, Revenue Mbm Tazxntion Code. Refarence :
mwnmoﬂwuﬁg%ﬂmﬁwﬂﬂ %w«%mm uun,..hm 7205, Revenue and Taxation Code. Auctioneers,
see Ewc_nnmou. 1565, Vending Machine Operators, ses regulation 1674,

i i dment and renumbering of former Sectjon 2202 Blad 1-28-70;
History: 1 wm..“mqmﬁwhumo; day thereafter (Register T0, Ne. B).

1803. Application of Tax. (a) Sales Tax.

n General. Bxcept as stated below, in any case in
ﬁE&M.._.mV_..mHnm sales tax mm.muuu%amzm, m*mnm‘w&..&ﬂmﬁau.mm Bradley-
Burns uniform loeal sales tax is alse applicable, if the place
of sale is in & county imposing a mFS-m.mE.EE._..mu.om local tax.
In sny case in which stateé sales tax Hm.uupﬁurowgm.. state-
administered loczl sales tax is algo napplicable, ﬂ_w.am, if m_n.am
to the property sold passes o the purchaser at 2 point oniside
this state, state-administered local sales tax doss uoﬁ.wﬁuﬂ.w
regardless of participation in the transaction by a Califernia
retailer. As explained in parsgraphe (b) and (o), the use
tax may apply. If so, the retailer is required to vallect the ase
tax and pay it o the hoard. )

Gross receipts from gales of tangible personal property

~ subject to the local tax shall include delivery charges, when

such charges are subject to the state sales or nse tax,
{2) Exceptions. _

(4) Btate-administered local sales tax does not gpply
to certzin sales of tangible persona] property to operators
of common earriers and waterborne vessels for use prinei-
pally outside the connty of purchase,

{B) The partial exemption from state fax under sec-
tion 6876 of the Revenue and Tazation Code with respect
to certain fizxed price construction coniraets entered into
before August 1, 1967, is not applicable to local sales or
use tax.

. ate-administered local uss tax applies if the
vﬁuaﬁ_wwmﬁww mEM..%M mnomuw mmﬂ.ﬂbﬁmn on oy .pﬁmn the effective date of the
focal taxing ordinance and ﬂ.:w propexty is wﬁdrwmo& for use in a umﬂm-
diction having a state-administered local tax and i5 actually used there,
provided any cne of the following noﬂmuﬁoﬂu exiat: o B

(1) Title to the propeérty purchased passes to the pur-
chaser at a point outside this state;

‘1888, see regulation 2083 {unrevised series). Cam

-eounty nse tax applies to the storage or use of tan

TITLE 18 Boirp op Bauirizarion—Sares aws Use Tax
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(3) The place of sale is in a Jurisdiction having a state-
gdministered local tax and there is an exemption of the stle of
the property from the sales tax bat there iz no exemption of
tha use of the proparty from the use tax;

(4) The property. is purchaged under & valid resale
certifieate.

Htate-administersd loegl use tax does mot apply 4o the storing, keep-
ing, retaining, Drocessing, fabricating or wantfacturing of tangible
personal property for subsequent use solely cutside the state or for
subsequent use solely in a couttty not imposing s local use tax.

(¢) Collection of Use Tax by Retailers Retailers engaged’in
husiness in this state and making sales of tangible personal Pproperty,
the storage nse or other eonzumption of which is subjeet to a state-
sdminjstered local nge tex, are required to eolleat the fax from the
purchaser. It is immaterial that the retailer might not be engaged in
business in the partienlar cownty or city inm which the purcheser uses
the property.

Retailers who are not engaged in business in this state may apply
for a Certificate of Regisiration-Tss Tax, Holders of such certificates

As nsed in this regulation, the term “ Cortifinte of Registration-
Use Tax’’ shall inelude Certifieats of Autherity to Colleet Use Tax
issaed prior to September 11, 1857,

(d) Lenges. If a lense is g continging sale,
chase, for the purposes of state tax, it shall he a eontiruing sale, or g
contineing purehase, for the Purposes of Jecal tax, If a Jease ig neither

: innj e for the purposes of state

or a continuing pur-

Oommerce, regulation 2015 (warevised gerias}, Hrgaged in Business, see regulation

mon Oorriers and Waterborne
Vessels, gee regulation 1805, Publie Utilities, see repulation 1804.
History: 1. Amandment ang reaumbering of former Section 2208 filed 1-26-70;
effective thirtieth day therestter (Reginter %0, No., B),

1804, Public Utilities, (a) General Rules, Neither the city nor

gible personal prop.-
erty if a1l four of the following conditions exist:

(1) The purchaser is a Dublie utility within the meaning
of the Public Utilities Code;

{2) The purchaser is regulated by the Public Utilitics
Commission of the State of California, or, if not subjeet to
regulation by that commission bv. reasan af haine o teok 00
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commission of the United States, and its mazin._mm are guch
that it would be regulated by the California Public THilities
Commission if its astivities were wholly within the State of
ONEMM%HMF« property is direetly used in the ﬁmﬂmﬁonnmmab
of persons or property, in the ﬁmﬁmﬁmmmmo.u of communisations,
in the generation, transmission or Ewﬁm:..a.ﬁou. of eleetricity,
or in the manufasture, transmission or m.uﬁw#.ﬁﬂcn of gag; and

(4) The property is used exclusively in operations to
which 2]l of the first three eonditions apply.

Condition (1) is not falfilled wu...m.npnﬂw o#._mwm. radial highway
eommon earriers, household goods carriers, end eity earriers, as thoge
terms are used in the Public Utilitiea Code. . .

Condition (2) is not m&hﬂm&. by, amoug others, organizations
which are publiely owned, sueh as city eleetrie systems and city trang.

tion systems. .-
woﬁﬂcﬁbﬁwcﬁ (8) iz not fulfilled if the Purehaser is engaged in the
businass of, among others, renting or loading railroad ears, operating
8 toll bridge, wharf, oxr warehouse, or .mm:uum. water or heat and the
property iz used in any of those activities. Articles such as office and
shop equipment and supplies are not used in & menner that fulfills the
requirements of condition {3). . )

Condition {4) is not fulfilled i, for example, the ﬁ&n&gﬁ.ﬁ. a
highway earrier and uses the property hoth for common carriage,
under a gertificate of public convenience apd necessity, and for eontract
aﬁ.ﬂm_mwo.. Lenses. The public utilities exemption is from use tax only.

~There is no comparable exemption from city or county sales tax. Ac-
a;aw&nm_wn when property is leased to & public utility mnder a leasa
that is a continuing sale, sales tax applies to the Bross receipis from the
lease, unless otherwise exempt, during such period of time that the
property ie in & faxing jurisdiction. .
Note: Authority eited : Secton 7051, Revenns and Tarstion Code. Refarence -

Beetions 7202 and 7208, Revenue and Taration Cods. Forma of Premption Certis-
cates, se¢ appendix to regnlation 1805,

.N..&q_.e..“_..zmdqmmnmouEomuuum.qonommuaqn. thirtietk day thereafter
{Register 70, No. §). .

1806, Common Carriers and Waterhorne Vessels. (a) Definition
—"Operators of Oommon Carriers” As used herein, the term :muﬂr
ators of common earriers’’ means persons who engage in .Epa business
of transporting persons or property for hire or compensation Epm who
offer their services indiseriminately to the publie or to some portion of
the mmuﬁwuunmﬁ% Tax. State-administered city 8ales tax dees not apply
to sales of tangible personal property to, angd state-administered sity

ﬁmmﬂﬁmo.mmnawmﬁﬁw8ﬁwom”owmmaouﬁmomnmbmgm Hmnmon._wp Jrop-
erty he. nneratars af sommon parriare and metawheeos —oono1 2
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broperty is to be wsed or coneumed in th
carriers or waterborne vessels prineipally outside the eity in which
the sale or purchese ig made, SBuch a sale, use or storage is, however,
subject to county tax unless exempt under the next paragraph,

(c) County Tax, County sales tax does not apply to gales of
tangible personal property to operators of common carriera and water-
barne vessels to be used or eonsumed in the operation of suoh common
carriers or waterborne vessels prineipally outside the eounty in whial

nrmmﬁmmmﬁmm?eoﬁm mmﬂcooﬁﬁmg&um exemption from eounty use
tax. Unless otherwise exempted, the use by .

& operation of such common

{d) Conditions of Exemption,

(1} Exelusive Uge of Property. The exemption for op-

to supplies and equipment used Or consumed direetly in the

carriage of persong or property. It does not inelude office or
shop equipment or snpplics.

(e} Leases. If property ia leaged

, to an operator of & eommon
carrier or waterborne vegsel under & lease which is & continning gale
or a continuing Purchase, unless otherwise exermpted, ejther the use
tax or sales tax apphies to ths gross raceipts from the leage during such

period of time that the Property is in a taxing juriedistion.

Appendiz-—Forms of Exemption Qertificates for Olaiming Exemption
Under Regulations 1804, 1806, 1824 ang 18256

gctions (sales) and use taxes as a com:
utility wnder raguolations 1804, 1805, 1824 ang 1895

“The purchaser hereby cartifieg that tha purchaser ig the operator
of & common carrier and that the PrOpRiLy fitirchosed will ha used (1)
directly in the carriage of persons o property for hire, (2) exelusivaly
for comman earrisr operations, and f&) nrincinalle o vsl O
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dne to reasonable cause aud ow.anmdm_..mﬁamm. beyond Ew
person’s control, and occurred ﬁcnﬂuﬁrmepum.ﬁm the axer:
cise of ordinary care and the absence of willful negleet,
the perscn may be relieved of the pepalty provided by
section 6511 or eection 6601 for such failure.

Any person seeking to be relieved of the penalty shal]
file with the board 2 statement under penalty of perjury
setting forth the facts npon whiech he bases his elaim for
relief. Bection 6592, providing for the relief om.nﬂﬂmﬁ
penalties does not apply fo the § percent penalty imposed
for failure to make a timely prepayment nor to the 10
percent penalty imposed moamuwﬂcw.m to pay a determina-

i ithin the time required by law.

Hon quwwﬂmnﬁnﬁ Due nm..b and After November 8, 1867,
If the board finds that a person’s failure to make 2 timely
return, payment or prepayment is due to reasonable-cange
and circumstances beyond the persom’s control, and ec-
eurred notwithstanding the exercise of ordinary care and
the ebsence of willful neglect, the person may be relieved
of the penalty provided by sections 6476, 6477, 6511, and

r such failure.

mmmHMWw person seeking to be releved of the penalty shall
file with the board a statement mnder umuﬂnﬂ of perjury
setting forth the facts upon which he bases his claim for
relief. Section 6592, providing for ths relief of eertain
penalties does not apply te the 10 percent penalty im-
posed for failure to make a timely prepayment undex sec.
tion 6478 nor to the 10 pereent penalty impesed for
failare to pay & determination within the time required
by law.

ity oited : tion Code.
MoTE: Authority cited : Bection TOS1, Revanue Em.n_pnw
History: 1. Amendmexi and reanmbering cof Section 2108 Bled 11-5-80; effee-

tive thirtieth day thereafter {Megister 89, Mo, 45),

Article 19. Bradley-Burns Uniform Liceal mw«mm_ and Use Taxes
1802. Place of Sale for Purposes of Bradley-Burns Uniform Loeal

Sales and Use Taxes,

{a) In Gemneral.

Retailers Having One Place of Buginass. For the
uﬁuvﬁowwm of the wum&mﬁ.w.ﬁﬂm Uniform Loeal mm..._.mm and Tse
Tax Yaw, if a retailer has only one place of business in this
gtate, all California retail sales occeur at that plaes of busines
unless the tangible personal property sold is %nﬁqmwmn by the
retailer or his agent to an cut-of-gtate aaﬁﬁwdcm—u or to 8
commmuon carrier for delivery to an outi-of-atste destination.

(2) Retailers Having More Than One Place of Buginess.

If a retailer hay mote then one place of business in this atafe

whinh narticivats in the sale, the sale oceurs at the place of

;

TITLE
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(b}
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this place iz the place where th

e erder is taken it is immateria]
that the order must be fo

rwarded elsewhere for acceptance,
approval of credit, wEwEmbm or billing. For the purposes of

this regulation, an employea’s activities will be atiribuied to
the place of business out of which he worls,

(8) Place of Passage of Title Tmmaterial, If title to the
{angible personal broperty sold passes to the purchaser in
California, it is immaterial that title pastes {o the purchaser
at a place outside of the local taxivg jurisdiction iz which the
retailer’s place of business is located, or that the property
sold is never within the loeal taxing jurisdiction in which the
retailer's place of husiness is located,

Place of Bale in Bpecific Instanoes,

(1) Vending Machine Operators. “Wh
ble personal property are made thro
for more than 15 cents, the Dlace of g
the vending machine iz located. If
through a vending machine for
iz the consumer of such Pproper
for 15 eents or less is purchase
from an out-of-state gellar with
at which the vending machine
the operator uses the property

{2) Tinerant Merchants,
to sales made by sellers who
businese and who sell from door
shall be déemed to be in the o
seller’s permanent address as shown on the seller’s permit
issued to him. If this address iz i a county imposing sales

and vse taxes, sales tax applies with respect to all gales unless
otherwise exempt. If thiz addre

53 is not in a county imposing
sales and use taxes, he must colleet the use t4x with respect
to property sold and delivered or shipped fo customers lo-
cated in a county imposing sales and nse {axes.

(8) Retailers Under Section 6015, Pergons regarded as
refailers under the last paragraph of section 6015 are re-
garded aa selling tangible personal property through pales-
nen, repregentatives, peddiers, canvassers or egents who
operate under or obtain the property from them. The place
of sale ig the place from which tha salesman, representstive,
peddler, ‘canvasser or agent who mekes the sale operates. If
this place is in a county imposing sales and wuse taxes, sales
tax applies with respect to all sales unless otherwiss exempt,

mﬁwowmum.mmuwuwumﬁm ﬁwﬂﬁ_

HmﬁEmwFommmuowa aodﬁw
the retailer must collect the use tax with respest to property
onﬂmSEmﬁmu.bmnoﬂuﬁme-

en sales of tangi-
ugh a vending machine
ale ig the place st which
the property is dispensed
15 cenis or less, the operator
ty. E the property dispensed
d under a resale certificate or
ont payment of tax, the place
is located is the place at which
for purposes of the use tar.

The place of sale with respect
have no permanent place of
to door for their own account
unty in ‘which is focated the

50)d"and delivered or shipped
posing sales and vse taxes.
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-The:-p.ropoa'ed Low _providab_th'at' the comnty ordinapce must contein provisions . -

Partof the local ‘ordinance; the county must contract with the state fop collection

and administration. of the local ‘sales and u3e tax ordinance; and the ordinance must -

exenpt sales of tangible personal property where another looal saleé and use tex

hag been levied. 411 retail, sales are presumed to-have been made &t the locatdon-

of the place of business of the retailer, . Exemptions added to the proposal on - j

Mey 28 aye substantially similar to those how contained in looal sales apd use tax

ordinances and provided for in Seotion 37101 of the Government Codea authorising
general’ law cities to levy a.usa tax. One, the utility axemption, is an examnption

? solely frem local use taxeg and 1s included only for acoounting purposes. It“will )
be deleted whenever the state is completely blanketed by ocunty sales and use tax 4

; ordipances, Ths ubility purchaging sny tangible Perdonsl property subjsct to a '

looal ‘sales tax will s of course, have to pay the sales tax. 1In addition, lcgal 't
] +ordinances must include ap sxempbion from both the sales and use tax of the follw- « .
| ings+ APurchases of property by operators of ocommon carrier and waterborne vessals

vessels, principally outside g city, oity and county or county « . ' The reason -
for:this latier exemption 1s almilar to the utility. exemption, and when ths state-
is ‘blanketed by .county sales and nse tax ordinances, the League alsg will Propese
legislation to eliminate this exsuption, The Stata Board of Equalization. 'adviged

* the League did not cbject to their inelusion, - . ST

Poan IR oL e, . . Soooat . R R
i vUnder the provisions of. tha bill, the county otdinanee must aleo contain g

- frovision which entitles retailerg loceted within oities to credit againet ‘the k
amount due the county the amount of sales tax due &' city under & city salss fax
ordinancs, In.ordsr that the -0ilty retailer be entiflad to such eredit; theé city-
ordinance mist. contain the =ame provisions noted above that must be included in
sshecounty ordinance, In addition, the city sales tax rate must be at the raté’ of
W¥-or less, In ofher words, if -the city sales tax ordinancs is-at a rate of iove '
# 'Vhan 2, City retailers would not obbtain the oredit; ard so, for practical purposes,

~ if 8 vounty adopts its 1% .ordinance, a ciby camnot go abeve 12 in the ‘olty ordl-:-

hancs bacause to do so would meen a 3% state sales tax within such city, a 12
roounty tex,-and ot top of both g -'1# or greater oliy seles tax whioh would nean s

* botel.of 528 or more, We believe that this would be pelitically and practidally -
‘impossible, ' : Lo - o

tva. IE the oity levies at a rate of lesg then 1%, the differencs between the city
-sales tax 'rate and 1% will go to the aoutiit;y becaueo the refailsr will bs ‘entitled
only- 4o credit in an amount equal to- the
.%o note becaunse it is in this area.that there is‘room for negotlation between the -

i Poorw

- that county elther as to the county or'tha «ities within that county, The city my
not oontract with the state undsr the bill“until the county enacts its erdingnoe,
The county ordinance may slso inolude 2 provision which states that it shall beces@®
Inoperative on the first“day of. the calendar gusrter ‘fellowing an increzge by any
olty within the county of its smles tax raté above the rate in effect at the fame"
g - the county ordinance 1z enacted. While'this is stated in the bill, the slatemetyy. Mk
it 18 no more than a recltation of what the county could havs provided in its ordinancy, e
’ natwithstandiqg the statement thereof in 4,B, AUL. Thus, if a county agrees with

R
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. 21l of the'cities within the comty that the cities will lovy ;t the rate of 9/10ths

of 1%, the county mey protech the agraement by including such a ‘termination provi-
slon in the county ordinance, - Several olties have ‘indicated a ¥illingress that.a -
certaln percentage less than )¢ will be satisfactory to such citles, -0n ithe .othey

-hand, in covnties' 1ike Los Angelss, with & heavy volume of retail business in the

urincorporated srea and where the county has by resolution indicated that 1t wonld

cbjection from county govermment, . L T L

All:zales and use .taxes collested by the. State Board af Equalization for -
counties and cities are to be transmitted monthly to such countias and citles, - -
The cost of collestion Wwill be deduoted, . o . Y T

If the Qovernor approves A,B. 3111, it will not become operaﬁivs mtii April i,
1956, Ho county will be able to snact 8 Sounty ordinance until that date,: Mempe

out. Several cities have amaked for 6opiae of new ordinances to incresse existing
rates.’ ALl that is needed under such clroumstances is an amendment of the axisting
"ordinance section whioh established the tax rate, . - S ey

' We hope we have made 1+ clesr that there 1s nothing- in this new Iaﬁiwh.it.zhb mlms
1t necessary for any vity to either increase or decreass its local salas and use tax

rate at the present time, There is nothing in the proposed law which requires any

If any oity wishes to enact a sales and use tax ordipance or wishes to increase an
existing rate, 1t may, of -course, do so. Bub there is nothing in A.B, 3111 which
requires:or even suggests auch action. The decigion to enact dn ardinance or to.
incresse an existing rete is one which should be made locally and without regard %o
the existenoe of A.B. 3111. As soon as it 15 knom thet the bill will beccme law,
-steps will be taken to enablo all counties and cities to be prepared on itg ‘operative
debe--April 1, 1956—to take advantage of i%s provisions. : . Toarow o

. \ vy
. 1abor vepresentatives have argued that the bi1l should be dufested hecause the
salas tax is 8 regressive tax falling most hesvily upon those working men lsast ghle
to afford the tax, An examination of the Californis sales tax and city.salds taxes
in this state indicates that the argument 1g wholly fallaciouws, The average work-
ing man spends most of his fncome for food, olothing and shelter. Food is exenpt
under California law, no sales tax ig mRid on rent or on shelter, ybility bille are
axempt from the salas tax, and only clothing or other commodities purchased for

- the home or for personsl use are subject to sales taxes. In addition, approximately

O0f of the retail sales in California are how subject 4o both state and oity saies

" taxes, so the inopsase, 3f any, to the working may is going %o be relatively emall,

The menbere of the Legislature whe voted for this program
of heavy opposition, We hope that each of you will make an eff
express your gratitude to those legislators who helpad the Rete
Assoclation and the league, Without thelr sypport and the t
port of the members of the three orginizationa, thie bill wo

o enaciad, Without the Qoverner's approval, all of thig work will have e
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' | ' EXHIBIT B-2,

Goqu Superw’sars Glssociation of Ga[iﬁamia

500 ELKS BUILDING, SACRAMENTO 14, CALIFORNIA
TELEPKONE HUDSON 1A0t |

JAMES F, LYTTLE, PRESIDENT ' Wi R. MACDOUGALL
BOYES HOT SPRINGS, SONOMA COUNTY September 16, 1955

GENERAL MANAGER
CHAS. P, SALTER, FiksT VICE PRESIDENT
BAKERSFIELE, KERN COUNTY

LESTER A. PRICE, SECONHD Y/CE PRESIQENT
FILLMORE, YENTURA COUNTY

DAVID W, BIRD, TREASURER
NATIGHAL CITY, SAN DIEGD COUHTY

To: Clerk of the Board of Supervisors
Administrative Officer
Auditor
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Subject: COUNTY SALES TAX BULLOTIN

The following esales tax bulletin is basad upon md follows olosely the excellent
talan tax bulletis prepared by the league of Califarme Citiem umler date of September 2,
1953, There are few differenpes betwssn this bulletin 20d thet of the League of Clties,
Those differences comsist of the omisaion of several items of purely municipsl mature snd
the addition of several items of gpecial interest to counties, Becauwse g ovoperstive ap-
prosch end a real underatanding of the mew asles tax lw sre the esgertinls to 1ts success
in sotual operation, we have asked for and obtaimed the pormission of the lesgue af Cltles
to mse and to modify their matertal, The Agsoofation deems this of roumstance partlculerly
fortunate since a unified epproach to the basic Tundamentals of the new iaw w1l reduce
to a sbsolute minimm the sreas of actusl negotiation, At the moment, those sreas appear
to be two in numher: One, megotiatlon by each occunty with the oitlee in its sounty as to
' %by the sounty of revenues from sales made within oities; =nd

SUMMARY, AND GUIDE 7O GONTINTS
I. County may, but need not, enact sales and use tax ordinance.

II. Rate of county ordinance must be exactly 1.

IiI. County must give city retailers credit for amount city reta.iler{s owe
- city if city ordinsnce canforms to new law.

IV. Rate of city ordinance must be 1% or less.
V. Both county and city ordinances must contain uniform provisioms.

V1. Both county and city must contract with state for administration and
collectiop. '

VII. Law does not became eperative until April 1, 1956.
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VIII., State transmita coellections monthly and deducts cost of rendering

service,

IX. Model ordinances and contracts due Novenmber 1955,

ATT

County M ct _Ssle _DUse + The law authorizes counties
to adopt a sales end use tax ordinance, No county is required to act. Until
& county does ensct such ordinance, no city within the county may toke ad~
ventage of state collection of city sales and uee taxes.

Cioun rdi

ordinance must

o3z . Contain Uniform Provisiona, A county sales and use tax
be levied at the rate of 1% == no more wnd no less,

The county ordinance must adopt by reference all of the present applicable
provisions of the State Sales and Use Tax Law. The ordinance must also pro-
vide that all amendments to the State Law automatically become part of the
ordinance.

The county must contract with the state Board of Equalization for performance

by the State of all functions incident to the operation and administration

of the ctunty sales and use tax ordinence., This contract must be entered into
before the effective date of the county ordinance. A& county cannot establish

& county collection and administration system either for itselfl or for cities

within the county but must contract with the state.

The county ordinance must exempt sales subject to other county ordinances or
sales subject to the ordinance of a ¢ity in any other county. This avoids
duplicate local sales and use taxes on the same purchases. The county ordi-
nence mast also exempt from both the sales and use tax certain purchases by
coumen carriers and from the use tax, storage and use of certasn peragnal
Property used by utilities, These last two exemptions are currently found
in city Sales and usze tax ordinances.

i ge Ke . anding of New faw.
ortant provision, which must be inciuded in the county ordinance,
is one which entitles a retailer subject to a city sales and use tax to credit
against the amount due under the county ordinance the full amownt due under
the ordinance of the city in which the retailer's place of business is locatbed.
If, for example, Los Angeles County adopts a county sales and use tax ordinance,
the county levy:of 1% will be applicable to all retail sgles made within the
county, including edles made by retailers located within ‘cities. The manda-
tory credit provision means that all retailers located within any of the
colntyfs 46 cities will be able to credit against the ameunt they would other-
wise owe the county wnder the county ordinance the amount thej owe the city
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within which they are located under the city sales and use tax, If the city
sales and use tax ordinance provides a rate of 1%, the city retailer will be
entitled to full credit and will owe nothing to the caunty under the county ordi=-
nance. What happens when the city rate is more or less than 1% is discussed in
detail later in this bulletin,

This eredit provision must be remembered because retailers located withina city

will receive credit for the amount they would otherwise owe the county "only? if
the city ordinance contains the required ™miform® provisions, incinding a rate

of 1€ or less.

G ance Al 8 iforey Provisions.

If the city retailer iz to be entitled to credit against the amount he owes the
county the amount due under the city ordinance, the city ordinance must contain
the same standard provisions discussed earlier in relation to the county ordi-
nance. If the city ordinence does not conform, the retailer gets no credit and
& tax would be owed by him to both the county and the city. Thus, & retailer
located within a city having a city sales and use tax ordinance (nonconforming)
would owe the city, the county and the state the combined sales and use taxes
levied by gach jurisdicticg. In a city with a nonconforming ordinance, the
county sales and use tax would be collected. Therefore, once the county acts by
adopting a sales and use tax ordinance, it is vital that cities act concurrently
1o enact similar ordinances in order to mske the credit provisions of the county
ordinance effective. The city ordinance also must adopt by reference the pro=
visions of the present State Sales end Use Tax and subsequent amendments to

the laws, The same exemptions included in the county ordinance must alse be in
the city ordinance.

Gity Rate 1Z or Less.

The ¢ity ordinence may levy a ssles and use tax at the rate of 1% or lass,
Asguming the city ordinance conforms in all other respects to state law, it must
also, fix the rate at 1% or less or the city retailer receives no credit. If the
city rate is 1%, there will be full credit and the county receives nothing from
retail sales made within the city. If the city rate is 3/1;. of 1%, the retailer
is mtitled to credit that amount against the county 1% tax and the county would
receive from sales made within such city 1/4 of 1€. The county will receive
revenue only from the difference betwsan an actnal city sales and use tax rate
of less than 1% and 1% whatever the difference, if any, may be. ‘

If any city levies at a rate in gxcess of 1% (e.g., 13%), the city retailer gets
no gredit against' the apount due under the county ordinance and in this case there
would be a 3% state sales and use tax, plus a 1% county tax, plus 13% or higher
city tax or a total state ond local rate of 5i% or more. The effect of:such
action by a city appears to make it unlikely that any city actuslly will levy at

a rate in excezs of 141 -' S

o County-City Centracts - But There Must Be Agreepmentt
Whils thers 1s therefore no ¢ontract between the city and the county within which
the vity is located for the cownty to recelve some percentage of the city sales

t

‘and use tex, the law conbains a method by which counties can receive a portim of

sples and yse tax revenue from retail sales made within cities, 'If a city levies
at any pergentage less than 1%, the difference between the actual city rate and
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1% goes to the county. What difference, if any, between the city rate and 1%
will depend entirely on local circumstances and the ability of the county and
city officials to come to some informal agreement. The League of California
Cities has suggested that all cities within each county consider & joint policy
prior to discussions with county officials. City officials have been told to

(1) remember that no uniform program of state collection is possible until the
county adopts an ordinance, (2) jointly discuss the problem with county officials
and nov allow the county to make separate informal agresments with individus]
cities, and {3) make certain that in case cities agrea to levy at a rate of less
than 1%, the "ineide™ amount to be received by the county should be expended m
services provided by the county both within as well zs ocutzide of cities. The
county will undoubtedly also set aside for such service s corresponding amount
from the Youtside" revenue, being equal to the same rate being applied to the
Woutside" sales tax revenus (e« g., if the county receives 1% from the city, an
emount equal to a 1% rate spplied to the unincorporated area receipts.) The re-
mainder of the “outside™ revenue (in this example, 3/4%) will in practice (though
not in law] be subject to the principle that the area paying the tax should re-
ceive the benefits from it. In other words, in the example, 3/4 of the unin-
corporated area revenue will be spent there, for such things as secendary reads,

‘added sheriffts services, parks and recreation.

If the cities do agree to levy at a rate less than 1%, the county can include in
the county ordinence & proviaion that the county ordinance ceases to be operative
when a city rate is increased. The effect of an increase in such case would be
to require the city to retum to locally collected and administered sales and
use taxes. The Supervisors Asscciation recommends that all counties include this
provision in their ordinance.

City Centract with State. : :

In opder for the city retailer to be entitled to e¢redit against the amount due the
county the amount due under a city ordinance, the city must contract with the
State Board of Equalization for performance by the Board of gll functicms incident
to the administration and operation of the city sales and use tax ordinance, If
the county adopte its ordinance, the city must as a practipal matter tuin its
collpction over to the state or ciiy retailers receive no tredit against the
amount due under the county ordinance and the combined state, county and city rate
again would be 5% or more. o ‘

The city must contract with the state prior to the effective date of the city
ordinance. Again’ as a practical matter county snd ¢ity ordinances, in thoss
counties where the county intends to take advantage of the new law, will have to
be adopted concurrently and contracts with the state also will have to be approved
at the same time and prior to the effective date of the ordinance.

Act Not Operative Until April 1, 19564 : :

Counties cannot adopt an operative ordinance or enter into a contract with the
state wntil April' 1, 1956, Counties have no suthority under existing law and will
have no taxing authority until April 1, 1956 under the new law. ‘Counties may
take every|step necessary to be prepared to act effectively when vested with
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authority and may presently indicate an intention to make an ordinance effsctive
the day after the date of their contract with the state. Counties cannot, however,
act by adopting an ordinance effective now or entering into a contract with the
state effective on a date prior to April 1, 19%6.

It is probably that counties can adopt an ordinancs prior to April 1, 1956 to be=
come operative on that dates The matter is now being thoroughly researched by
our attomeys, There would seem t0 be no reason to adopt the ordinance betore
February 1956 or in any event until a satisfactory sharing ratie for "insidet
collections has been worked out with the cities.

If cities act now for the first time to adopt a sales and use tax ardinance in
order to obtain municipal revenue necessary for municipal purposes or if present
city sales and use tax rates are increased now for the seme purpose, this is a
purely local decision wnrelated to the new law, Official action under the new
law for the purpose of achieving uniformity of local sales and use taxes cannot be
made operative either by counties or cities until April 1, 1956.

Revenue Collected by State a st _of Re o Service,

The law provides that the State Board of Squaligation shall transmit ponthly to

the county or city, as the case way be, all local sales and use taxes after deductw
ing ‘'such amount as will reimburse the board for the cost to it in rendering the
services®, While the language seems perfectly clear to us and we know what was
intended, there is currently a difference of opinion between those who sponsored
the sct and those who will edminister it. We contend that if it cost the state

$5 million to administer the state act and $6 million to sdminister both the state
act and the new law, counties and cities would share proportionately in relaticn to
revenye the additional cost of §l millien, They contend (some of these who repre-~
sent the state) that the state should collect 1/4 of the cost of overall administza~
tion from local governments participating in the program becsuse local governments!
1% tax represents 1/4 of the combined rate of 4%, We think the language is clear
but if there is a doubt it will have to be resoclved at the highest state level be=
fore contracts are entered into between local governments and the state,

Retail Seles Pre ace of Business of Retgile: _ .

For the purpose of thim law all retail sales are presumed to have been consummated
at the place of business of the retailer. If the retailer has more than one place
of business or is an cut-of-state retailer, the place of sale is to be determined
by board rule. This provision adeguately covers the great bulk of retsil sales and
avoids the present local problem of exemption o sales for delivery outside the city.
A number of very difficult administrative problems remain to be solved but they
relate to only a small percentage of the total sales and use tax receipts. Same
may require amendment of the new law at the Budget Session in March 1956, If re~
quired, they can bs anticipated in the ordinance and contract and made effective
Aprilil, 1956. Tt:is sxpected: that the contract, as was intended, can determine
most of these administrative problems . :

The League of Cities and the Supervisors Association are how working jointly en
model ordingnces and model contracts with the State Board of Equalication. Aster
state review and approvel and any indicated revision, those will be supplied to
2ll countieg and citi#s. The Leagua of Cities has appointed a special legal

|
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committee to work on the project; the Supervisors Association has assigned the
important task to its Legel Advisory Committee. An all~day meeting with state
experts has already been held,

Because of the complicateg drafting work which must be dene, it was not possible
for the Association to release its sales tax manual at its 1955 annual meeting
in Monterey as wes originally planned. The material making up the sales tax
manual will include the model ordinance and medel contract snd statistical esti-
mates==it will be released during November,

Qe Is the county required to adopt a county sales and use tax ordinance?
As No, it pay but need net adopt the ordinance.

Q¢ May the county levy at a rate of less than 1%.
A+ No, the county rate must be exactly 14.

Qs May the county collect its own sales and use tax?
A+ No, it must contract with the state,

Qe If the county does not adopt a county ordinance, may the eity contract directly
with the State Board of Equalization?

A+ No, the city may only contract with the state if the county within which the
eity is located adopts a sales and use tax ordinance,

Q. Does the city contract with the county?
Av No, only with the state,

Qs If the e.E:y decides to give the county 2 share of the clty sales and wse tax,
does it enter into an agreement with the county? S ?
Av No, the city simply establishes the rate of the city sales tax at less than
and the difference between the actual rate and 1% goes to the county
because of the cregit provision in the county ordinance. - ;

Q. Whst is meant by tthe credit provisiantt? - :

4. The county ordinance must give retailers located in citiog having sales and
use taxes an off-set or credit up to 1%, Thus, with the .county rate of 1%
aml city rate of 1%, the city retailer owes nothing to the county, btut if
the city rate ig 3/ of 1%, the city retailer owes the county l/{ of 1%
all reta.i(l sales, : T _ . E



Clerk of the Board of Supe.visors and others
September 16, 1955
Page 7

Qe If Jones purchases a car in the city of Los Angeles and takes delivery in the

A.

Q.

A

Q.
A.

Q.

Ao

Qa

A,

Qe
Aa

unincorporated area of the county of Los Angeles and both local governments have
a 1% sales and use tax, does Jones pay one or two locel sales and use taxes?

He pays only one to the gity of Los Angeles, becsuse the presumption is that
the sale was consurmated at the place of business of the retailsr and the credit
provision in this cage sllows retailer to off-set full amount otherwise due
under eownity ordinanece.

If Jones buys a car in the city of Los Angeles and takes delivery in Pasadena
or Santa Ana, is more than one tax due?

Mo, becanse each city and county ordinance must exempt from ite sales and use
tax any sale subject to a sales and uss tax of another city cor county and agsin

the presumption is that the sale was completed at the place of business of the
retailer.

Should a city act now in order to protect itself under the new law?

No, there is nothing the county cen do to limit the amount of the city rate.
However, the county may decide to enact no ordinance at alle==and state collec=
tian will not be available to the cities in that county—-and there will be no
wmiformity of sales taxes in that county.

If the city rate is increased or an ordinance adopted for ths first time after
the county ordinance takes effsct, does the county ordinance cesse to be
effective?

It may, bui need not. If the county ordinance includes a provision that makes
it inoperative if a city rate is increased, the effect is to leave the city
exactly where it is todsy =« the city can collect and administer its own tax.
If the county ordinance contains no such provision, cities may increass their
ratea up to 1¥ without affecting the operative effect of the county ordinance.

Why should any city levy at a rate of less than 1%, thereby releasing to the
county revenue which would otherwise go to the city? - ; :
Because the city in most cases can give the county a certain percentage and still
receive more than it does under the present city sales end use tax ordinance

&t a 1% rate, This results from greater efficiency of state collectipn and
elimination of leakage caused by local exemptions such as salss for delivery
outside the city. In addition, some counties will have insufficient induce=-
ment to enket a county ordinance if they receive only reyvenue from sales made

by retail outlets located in wnincorporated territory. 'The volume of, such

8ales in some cases is extremely low. : o :

Hew can reliable sstimstes be made of anticipated revenue? ' _
The Research Division of the 3tate Boerd of Zqualization’ expects to have fimm
estimates based on a careful survey for release to cities and counties shortly
after Uctober 1, 1955. Kath county will be supplied with ssversl copies of
these figures. : : : :
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Qs bhen will model ordinances and contracts be available?

A. Sometime during November. With these documents and the State Boardts
estimates of revenue, counties end cities may then discuss with some degree
of certainty proposed county and city action under the new law,

W B A,
Wime Ra M[ac-.ncmgaxf‘r":f J’K

General Manager
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77 State of Californly

Memorandum

T0: Mr, Frank Mesple, Iegislative Secretary

FROM: - H. 7. Freeman, Executive Secretary

Bill No._ AR 1086 Date Last Amended 6_9-65

Author: Adgnist Related Bills'

Bill Summary:
An act to add Sections “N10.5 and 6016.5 to the Reverue
and Taxation Code, relating to sales and use taxes,

Analysis:
This measure defines the place of sale or purchase of
tangible personal Property as the place where the Property is physically
located at the time the act of sale or purchage takes place., It alsc
eXcludes telephone, telegraph, and electrical lines and poles from the
definition of tangible personal property, but the law as it existed
prior to 1ts effective date will determine the appliecation of tax to
properiy used for contracts validly entered into before the effective

ate of the aet.
partmentbq’ﬁi)s:ie.lticm:

Support. This measure was suggested by the State Board of
Equalizatidn to make the application of the sales and use tax to
installatians of commnication and power lines the same for contractors
engaged in either government or private construction contracts.

Approval and bonunent.s:
We respectfully request that the Governor approve this

measure.

/)
{- {':’u-—----*- »"’;?,//-t. e {:_

GA-1097-A (3-6F) Acting Executive Secretary Date
State Boavd ol Equalization
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ALFRED E. ALQUIST

MEMBER QF AGEEMBLY, TWENTY.POURTH DIETRICT

APV

June 10, 1965

oy ¢ Wd 6 NI &

Re: AB 1086

Honerable Edmund G. Brown
Governor

State Capitol

Sacramgento, California

Dear Gbvernor Br

1ogg/ now before you for sSignature, provides that
, s ot the sales tax, the place of the sale is
where the property is physically located. This is necessary
because of a provision in the Commercial Code which provides
that the place of sale can be vwhere the documents of title are
exchanged. The Commercial Code provision would allow avoidance
of the sales tax on the sale of property physically located in
California by exchanging documents of title outside of California.

Section 2 of the Bill provides that, for the purposes of the
sales 2nd use tax, telephone and other electrical transmission
lines and their supporting poles, towers, and conduit will be
consid%red real property. This provision will relieve a major
administrative problem and allow the state to tax the cost of
materials used in constructing transmission lines for the Federal
government., At the same time it will relieve private and local
government consumers of sales tax on the cost of fabricating
these structures. The loss of revenue from private and local

gaovernment consumers will be offset by taxes passed on to the

Federal government,

Your favorable consideration of this Bill would be appreciated.
| pectfull

ALFRED E. UIST
AER/jw




EXHIBIT (-3

State of Cullfl'rnlu ' . ' .iavnnue and Manegement Agency
Memo randum -
To Honorable Edmund 6. Brc;wn - Date : July 8, 1965 '(,\/
Guver#or of California G- A
Fils No.: !

Attention: Mr. Frank Mesplé

Legislative Secretary Y,

Y
From : Deportment of Finance --0ffice of the Director

Subject: AB 1086 {Alquist)
HISTORY, SPONSOR AND} FPURPOSE:

The first sectiom of thie bill defines the place of szale of an article te be its
physical location at the time of sale. This amendment would maintain the status
quo and prevent complications which might result from recent changes in the
Tniform Commercial Code.

The twg other sections declars prospectively that telephone and telegraph lines,
electriec transmission and distribution lines, poles, towers, or conduit are not
tangible personal property and hence are te be treated az improvements to resl

properiy.

Under SEction 105(a) of the Revenue and Taxation Code, telephone and telegraph
lines are specifically excluded from the definition of "improvements" to real
property and hence are considered as persomal property for property tax purposes.
The Attproey Gemeral has ruled that this definition alse applies to the sales
tax, and the ruling is broad enough to include transmission and distriburion
lines, poles, towers and conduit, This ruling has resulted in confusion and a
different treatment between installations made for federal agencies and private

utilities,

The bill is sponsored by the Board of Equalization.
FPINANCIAI, EFFECT AND COMMENT:

The salas tax on personal property, Iif applied to an item such as a transmission
line, wguld apply to material and fabrication cost but not installation cost.
The latter is extremely difficult to segregate from the entire job price. More-
gver, the rax treats the utility as the consumer, and hence installations for the
Federal Government would be tax exempt; installations for & private utility would

be taxable.

The sales tax on real property, when applied te an item such as a transmission
line, would apply ounly to material cost., Im this case the contractor is the con-
sumer, and the tax would be applicable whether the installation is for the Federal
Government or private utility. This latter treatment, as proposed by thig hill,
would simplify the computation of tax 11ability and make all such transactions

taxable,




The Bodrd of Fqualization has estimated that the revenve loss from elimination

of fabzication cests would be more than

for federal agemeles,
RECOMMENDATION:

Approvgl is recommended.

HG: jm
30156

offset by the taxation of ingtallations

Hale Champion
birector of Fipance

o rne pa—

3 pliat
" A
[P URUEPU I W ... £ AR o



EXHIBIT_D

04/06/07
Proposed Amendments to Regulations 1802 and
1803

S. 1802. Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use
Taxes.

(a) In General.

(1) Retailers Having One Place of Business. For the purposes of the Bradley-Bumns
Uniform Local Sales and Use Tax Law, if a retailer has only one place of business in this
state, all California retail sales of that retailer in which that place of business participates
occur at that i)lace of business unless the tangible personal property sold is delivered by
the retailer of[ his or her agent to an out-of-state destination, or to a common carrier for
delivery to an out-of-state destination.,

(2) Retailers Having More Than One Place of Business.

(A) If a retailer has more than one place of business in this state but only one place of
business participates in the sale, the sale occurs at that place of business.

(B) If a retailer has more than one place of business in this state which participates in the
sale, the sale pccurs at the place of business where the principal negotiations are carried

on.[ ]

(3) Participation

Normally, the place of business where participation occurs is the place where the order is
taken or the sale contract is negotiated, or, in the case of out-of-state orders or
negotiations, the place of business in this state where shipment occurs. Where the
principal negotiations occur in state, it is immaterial that the order must be forwarded
elsewhere for acceptance, approval of credit, shipment, or billing. For the purposes of this
regulation, an employee's activities will be attributed to the place of business out of
which he or she works.

(4) Place ofq’assage of Title Immaterial. H-title-to-the-tangible-personal-property-sold
i Horaia; It is immaterial that title to the tangible personal
passes to the purchaser at a place outside of the local taxing jurisdiction in
which the retailer’s place of business is located, or that the property sold is never within
the local taxing jurisdiction in which the retailer’s place of business is located.

ok ok

S. 1803 Application of Tax.

(a) Sales Tax



(1) In General. Except as stated below, in any case in which state sales tax is
applicable, state-administered Bradley-Burns uniform local sales tax is also
applicable if the place of sale is in a county imposing a state-administered
local tax. Fhus; If the place of sale as defined in Regulation 1802 isina
county having a state-administered local tax, the Iocal sales tax shall apply
whether or not the state use tax applies because if title to the property sold
passes or is deemed to pass at a pomt out31de t]:us state—se&te-admﬁ&sﬁereé
Gahfeﬂaa—retaﬂef As explained in paragraphs (b) and (c), the local use tax
may apply if Regulation 1802 provides that the place of sale is not in a county
having a state-administered local tax.. If so, the retailer is required to collect
the use tax and pay it to the board.

Gross receipts from sales of tangible personal property subject to the local tax
shall include delivery charges, when such charges are subject to the state sales
OF use tax.

(2) Exception. State-administered local sales tax does not apply to certain sales of
tamriglble personal property to operators of aircraft to be used or consumed

incipally outside the county in which the sale is made if such property is to
be used or consumed directly and exclusively in the use of the aircraft as
common carriers of persons or property under the authority of the laws of the
State of California, the United States, or any foreign government. On and after
July 1, 1972, for county tax purposes this exemption is limited to 80 percent
of the county tax.

(b) Use tax State administered local use tax applies if the purchase is made from a
retailer on or after the effective date of the local taxing ordinance and the property
is purchased for use in a jurisdiction having a state-administered local tax and is
actua ly used there, provided any one of the following conditions exist:

(1)

ﬂﬁs-state The retaller s act1v1tles in thls state do not const:ltutc
participation in the purchase transaction under Regulation 1802,

|
(2) The place of sale under Regulation 1802 is in this state but not in a
jurisdiction having a state-administered local tax;

(3) The place of sale is in a jurisdiction having a state-administered local tax
| and there is an exemption of the sale of the property from the sales tax but
there is no exemption of the use of the property from the use tax; or

(4) The property is purchased under a valid resale certificate.



State-administered local use tax does not apply to the storing, keeping,
retaining, processing, fabricating or manufacturing of tangible personal
property for subsequent use solely outside the state or for subsequent use
solely in a county not imposing a local use tax.

(¢) Collection of Use Tax by Retailers. Retailers engaged in business in this state and
making sales of tangible personal property, the storage, use or consumption of which
is subject to state-administered local use tax, are required to collect the tax from the
purchaser. It is immaterial that the retailer might not be engaged in business in the
particular county or city in which the purchaser uses the property.

Retailers who are not engaged in business in this state may apply for a Certificate of
Registration-Use tax. Holders of such certificates are required to collect tax from
purchasers, give receipts therefore, and pay tax to the board in the same manner as
retailers engaged in business in this state.

As used in this regulation, the term “Certificate of Registration-Use Tax” shall
include Certificate of Authority to Collect Use Tax issued prior to September 11,
1957.

(d) Leases. If a lease is a continuing sale, or a continuing purchase, for the purpose of
state tax, it shall be a continuing sale, or a continuing purchase, for the purposes of
local tax. If a lease is neither a continuing sale nor a continuing purchase for the
purposes of state tax, it shall be neither a continuing sale nor a continuing purchase
for the purposes of local tax.

Transition Rule

The clarifying amendments to Regulations 1802 and 1803 shall not create any
inference with regard to how local tax revenues from leasing transactions should be
reported by taxpayvers and distributed to participating jurisdictions. Therefore, any
inquiries filed under section 7209 with regard to leasing transactions shall be resolved
as if these amendments had not been adopted.






